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REPORT OF COMMITTEE ON NOMINATIONS 
1958-1959 


The Nominating Committee in making the recommendations here- 
with submitted has endeavored to recognize the various interests, both 
carrier and shipper, represented by members of the Association and to 
take into account both lawyer and nonlawyer membership. 

Dr. Ford K. Edwards who has served as Secretary of the Associa- 
tion since July, 1953, states that he is not in position to accept reappoint- 
ment to the office of Secretary, if offered. 

The Committee on Nominations respectfully nominates and recom- 
mends for election the following persons to the various offices of the 
Association of Interstate Commerce Commission Practitioners for the 
year 1959-1960: 


President 


Sam H. Flint, General Traffic Manager, The Quaker Oats Company, 
345 Merchandise Mart, Chicago 54, Illinois. 


Secretary 


James K. Knudson, Eisen and Knudson, Sundial House, 1821 Jefferson 
Place, N. W., Washington 6, D. C. 


Treasurer 


David G. Macdonald, Macleay, Lynch and Macdonald, 1625 K Street, 
N. W., Washington 6, D. C. 


Vice Presidents 
District No. 2—Connecticut, New York and New Jersey 


Robert D. Brooks, New York Central Railroad, Room 1566—466 Lexing- 
ton Avenue, New York 17, New York. 


District No. 4—Pennsylvania (Western half), Ohio and West Virginia 


Walter F. Stiegele, Vice President, Sales and Traffic, Roadway Express, 
Inc., 147 Park Street, Akron 9, Ohio. 


District No. 6—Georgia, Florida and Alabama 


James E. Bilbo, Traffic Manager, The Coca-Cola Company, Atlanta, 
Georgia. 


District No. 8—Michigan, Indiana and Illinois 

Starr Thomas, General Attorney and Commerce Counsel, The Atchison, 
Topeka & Santa Fe System, 80 East Jackson Boulevard, Chicago 
4, Illinois. 

District No. 10—Iowa, Missouri, Nebraska and Kansas 


Robert H. Stahlheber, Commerce Counsel, Missouri Pacific Railroad 
Company, 2008 Missouri Pacific Building, St. Louis 3, Missouri. 
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District No. 12—Tezas 


Harry G. Crafts, Branch Traffic Manager, The Coca-Cola Company, Post 
Office Box 7186, Dallas 9, Texas. 


District No. 14—Montana, Idaho and Utah 


Albert Earl Romain, Traffic Assistant, The Carter Oil Company, Box 
2514, Billings, Montana. 


District No. 16—California, Nevada and Arizona 


Preston W. Davis, 1201 West Olympic Boulevard, Los Angeles, 
California. 


Respectfully submitted, 


LAWRENCE W. CANNON 

Rosert F. DuDLEY 

I. N. Earty 

Watpo A. GILLerTe 

Davp F. J. GRAHAM 

JoHN E. McCuLLoueH 

W. M. Mier 

C. H. Prstor 

Harry C. Ames, Jr., Chairman 
February 25, 1959 


This report is made and printed in accordance with Article VI, 
Section 9, Committee on Nominations, of the Bylaws of the Association of 
Interstate Commerce Commission Practitioners, which reads as follows: 


Committee on Nominations 


Section 9. The Committee on Nominations shall select and recom- 
mend candidates for the elective offices to be filled at the annual meeting. 
It shall prepare and submit its report in writing not later than one 
month before the convening of the annual meeting, but at all times so 
that said report may be published in the issue of the Association’s 
monthly Journat for the month next preceding that in which said 
annual meeting shall be held. After the Nominating Committee has re- 
ported and its report has been published in the monthly JouRNAL, 
any nine or more members of the Association shall have the privilege of 
making additional nominations in writing and filing said nominations 
with the Secretary of the Association, and all such nominations shall be 
submitted to the annual convention before the close of the first session 
of said annual meeting. After nominations are closed a ballot shall be 
prepared and submitted to the members for their vote, as the first order 
of business on the following day. The nominees for offices receiving the 
highest number of votes shall be elected as officers for the ensuing year. 














[eww * 


"* OF Ore © @ rev 





Aid to the Ailing Railroads + 


The past year has seen an almost unprecedented flood of comment— 
official and nonofficial alike—on problems confronting the nation’s rail- 
road industry. A leading item on the Congressional agenda earlier in 
the year, moreover, was the prolonged and searching debate on a variety 
of controversial legislative proposals which were offered to deal with the 
carriers’ troubles. <A significant result was the passage of the Trans- 
portation Act of 1958 and repeal of the 3 per cent Federal excise on 
freight charges. 

These measures add up to an expression of Congressional and Ad- 
ministration sympathy for the carriers’ problems. It seems quite un- 
likely, however, that this is the end of the matter, even for the time 
being. For one thing, industry spokesmen predict that their call for 
elimination of the 10 per cent Federal tax on passenger fares will be 
renewed at the next session of Congress. Furthermore, by adoption of 
Senate Resolution 303 in the closing days of the 1958 session, the Senate 
acknowledged that a good deal of unfinished business remains. The 
resolution calls for a special interim study of a number of specific prob- 
lems, presumably presaging further legislative deliberation. 


Government loan guarantees 


The urgency of the financial condition of some carriers is drama- 
tized by a provision in the new Transportation Act setting up a loan 
guarantee program. By its terms, the principal and interest on loans 
to railroad companies for capital or property maintenance purposes may 
be guaranteed by the Interstate Commerce Commission. This authority 
will extend until two years from March 31 and is retroactive, in 
the case of borrowings for capital purposes, to January 1, 1957. To 
qualify for guarantee, a loan must not exceed a term of fifteen years. 
In addition, the Commission must be satisfied that without the guarantee, 
funds could not be obtained ‘‘on reasonable terms,’’ that the loan interest 
rate is not ‘‘unreasonably high’’ and that the borrower is able to give 
‘reasonable assurance’’ of ability to repay its debt. It is further pro- 
vided that no dividend is to be paid by any carrier obtaining a guar- 
anteed loan for maintenance purposes so long as any portion of the 
loan remains unpaid. 

Thus far, there has been no line-up at the I. C. C.’s loan guarantee 
desk. Three hard-pressed eastern roads have filed applications, two 
major New England carriers and a short line in New Jersey. The loans 
in question are for capital purposes. To date, no carrier has shown any 
interest in guaranteed borrowing to cover maintenance outlays. Some 
observers contend that this feature of the program is not likely to prove 
popular, if only because of the dividend ban which it carries. Leading 
industry spokesmen have questioned the likely usefulness of the whole 
loan guarantee plan, pointing out that the eligibility test may be so 
stringent as virtually to rule out widespread use of the new measure. 


+ Reprinted from December, 1958 issue of Business Conditions, published monthly 
by Federal Reserve Bank of Chicago. 
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From testimony presented during hearings on the legislation, it is 
clear that impairment of the rails’ cash position was a matter of deep 
concern at times during the recent slump in business activity. Fears 
were expressed of an imminent inability on the part of certain roads 
even to meet their payrolls. While the guarantee program does not 
extend to borrowings for operating expenses in general, its applicability 
to loans for maintenance outlays could serve other objectives indirectly. 
A earrier short of cash to meet its most pressing requirements would 
ordinarily be able to show a sizable volume of deferred maintenance, 
borrowing for which is eligible for guarantee. The improvement in 
business under way for the past several months, however, appears to 
have relieved some of the stringency. As a result, guaranteed loans for 
maintenance purposes appear to be a fairly remote possibility, barring 
any sharp reversal in business trends. 


Changes in regulatory climate 


Other provisions of the new Transportation Act deal with the highly 
involved matter of public regulation of the railroads and their com- 
petitors. One of these seeks to forestall appreciable further lengthening 
of the list of agricultural products which may be transported free of 
regulatory control by the Interstate Commerce Commission. Another 
section denies to nontransportation companies the right to engage in the 
business of moving goods by motor carrier for the account of others 
than themselves. <A third serves to strengthen the hand of the Interstate 
Commerce Commission in the establishment of intrastate fares and rates 
which are consistent with Commission-approved interstate charges. The 
two remaining features of the Act are perhaps the most significant of 
all, since they have important implications for the rails’ well-known 
passenger deficit problem and the touchy matter of rate relationships 
among different kinds of public carriers. 


Cutting passenger losses 


Almost without exception, the railroads regularly report operating 
deficits in passenger operations. Just how great these are is a matter 
of dispute, and the extent to which they can be reduced involves judg- 
ments and assumptions about joint costs and the competitive situation 
of the rails as passenger carriers. Using rules prescribed by the I. C. C. 
for separating freight and passenger revenues and expenses, the industry 
deficit is on the order of 700 million dollars. 

Reducing or abolishing passenger operations will have a propor- 
tional impact on such items as revenues, wages of train crews and the 
eost of locomotive fuel. At the other extreme are expenses that have 
to be incurred whether passenger service is operated or not, e.g., the 
salaries of executive personnel and a certain level of roadway main- 
tenance costs. Such outlays can only be allocated between freight and 
passenger operations on an arbitrary basis. More important than either 
of these categories in shedding light on the potential of deficit-paring 
moves are costs that can be avoided by shearing away passenger service 
entirely. This drastic action opens the way to elimination of exclusively 
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used facilities and entails reassessment of the precise needs of the 
freight service. 

In any event, it is no easy task to measure the passenger deficit or, 
for that matter, even to quantify its vulnerability to cost-cutting assault. 
But the fact that carriers with relatively heavy passenger operations 
generally fare less well than those having little or no such service sup- 
ports the view that accommodating travelers is a costly business. 

Widely prevalent at the present is the doubt that further upward 
adjustment of fare levels offers promise of material relief as far as a 
big share of intercity passenger service is concerned. Competition of 
the air and highway common carriers and the private automobile is so 
keen that traffic diversion to these media could be expected to outpace 
the effects of rail fare increases. The prospect may, however, be differ- 
ent in the case of local passenger operations tying outlying residential 
communities to the downtown sections of some of the bigger cities. 


Commuters: a special problem 


Suburban passenger service, in the judgment of the score or so rail- 
roads which provide it on a sizable scale, is about the most highly pro- 
ductive of deficits of all the services they offer. The reason is not far 
to seek. 

With the coming of age of the automobile, patronage has become 
increasingly concentrated at two peak periods, of about two hours each, 
five days a week. Ridership at these times is about as great as ever, 
while off-peak volume is down sharply. The reduction in midday traffic 
has led to no commensurate saving in over-all operating expenses, since 
manpower and equipment assignments are geared to requirements at the 
peak periods. But the loss of off-peak traffic has had an adverse effect 
on revenues. 

Some observers point out that the rate preference characteristically 
accorded regular rush-hour riders and the failure of existing fare struc- 
tures to incorporate the ‘‘demand-charge’’ feature found in utility 
pricing practice are inconsistent with the fact that, in their present-day 
setting, suburban operations are carried on almost solely for such users. 
Revenues earned in about 20 hours of each week must necessarily cover 
the whole of operating expenses. 

Recent trends are in the direction of providing tailored commuter 
services with modern specialized equipment, instead of obsolete, un- 
economical rolling stock, and a structure of charges aimed at recovering 
outlays from those riding regularly. Since the costs and inconvenience 
of alternative ways of getting to and from work are far greater to most 
commuters than those connected with the rail service they use, this is 
one type of passenger operation which the industry may succeed in 
placing on a self-sustaining basis. 

Adjustments of fares and schedules—in either intercity or suburban 
service—are actions that usually require consent of the regulatory 
authorities. Up until now, state public service commissions have held 
sway exclusively in this field. By the terms of the new Transportation 
Act, railroads seeking to discontinue or otherwise change their passenger 
services may petition the Interstate Commerce Commission directly if 
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the rail (or ferry) service is interstate in character or ‘‘appeal’’ to the 
Commission any unfavorable decision handed down by a state authority 
in an intrastate case. The carriers contend that in the past some state 
regulatory agencies have unduly resisted passenger service and fare 
changes, largely out of deference to local pressures, and they believe 
that the Federal Commission will be able to deal with their applications 
somewhat more objectively and with a clearer conception of systemwide 
financial implications. 


Rate relationships 


In 1940, the Interstate Commerce Act was amended to incorporate 
a definition of the national transportation policy. This calls for im- 
partial regulation of the various modes of transportation to the end that 
the ‘‘inherent advantages’’ of each will find expression and ‘‘unfair or 
destructive competitive practices’? may be avoided. 

It has long been a contention of spokesmen for the railroad industry 
that frequently in cases involving intermode freight rate relationships, 
rail charges have been held up by the Commission to protect or afford 
an ‘‘umbrella’’ over rate structures of their nonrail competitors. Sup- 
pose, for example, that a rail rate between A and B is $1.00 a ton. 
A truck line offers a rate of $1.10. The 10-cent difference is less than 
enough to offset the service superiority of the truck operation, so all the 
traffic shifts to the truck line. Thereupon, the railroad offers a rate 
of 90 cents. At this level, its rate appeals to the shippers and it regains 
some or all of its lost traffic. The Commission, however, steps in at the 
behest of the trucker to bar the cut in the rail rate, on the ground that 
this would constitute unfair competition or would fail to recognize the 
advantage of the trucker. 

The rails argue that in a case like this the inherent advantage may 
well be theirs and that it will be if the lower rail rate covers out-of-pocket 
cost and also makes some contribution to overhead. Incorporated in this 
year’s Transportation Act is a provision adding new language to the 
so-called Rule of Rate Making applicable to railroads under the Inter- 
state Commerce Act. In essence, it transcribes into statutory form 
language that has appeared in I. C. C. decisions from time to time to the 
effect that rates of a given carrier shall not be held up to a particular 
level to protect the traffic of any other mode of transportation. But it 
then goes on to assert that recognition must be given to objectives of the 
national transportation policy. 

The net result appears to be that the rates of a rail carrier shall 
not be held up to protect the rates of a nonrail carrier, but the inherent 
advantages of all modes shall be preserved and unfair or destructive 
competition shall be prevented. 


Rates and “cost’’ 


All agencies of transportation use equipment and require manpower 
to operate it. Both railroads and highway carriers, moreover, use fixed 
way over which to run their vehicles. The railroads provide their own 
right of way, recouping their outlays on it in the form of the fixed 
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charges or ‘‘overhead’’ they are able to earn. Truck lines, however, 
pay for their right of way as they use it, by means of motor fuel taxes 
and other user charges. Virtually all of a truck line’s operating expense 
varies directly with traffic volume. <A ‘‘compensatory’’ truck rate is not 
easily shaded downward to meet a competitor’s lower quotation. (An 
important exception is the rate that can be charged to carry goods on 
what would otherwise be an empty back haul). The reason is that 
almost all the cost a highway carrier sustains must be met currently 
out of pocket. A ‘‘comparable’’ rail rate, however, will include a sizable 
share of cost bearing no direct relationship to the volume of traffic moved. 

While a rail carrier may strive to secure a pro rata contribution to 
overhead from every shipment, any contribution, however small, is better 
than none. For a time a railroad can exist on rates that yield little 
more than out-of-pocket or direct expense. In the long pull, though, 
fixed expenses must be covered. <A rate below ‘‘full’’ cost but more than 
equal to out-of-pocket cost is profitable to the rail carrier, when the 
alternative is a full-cost rate which will move no traffic. The great im- 
portance of fixed costs to the railroads makes for a sizable gap be- 
tween full and out-of-pocket cost and therefore vests in management a 
wide range of discretion in competitive rate making. 

This difference between the railroads and the highway carriers is 
accentuated by their relative positions with respect to excess capacity. 
The operator of a truck fleet can offer additional service by purchasing 
or leasing additional equipment at something like the average cost of 
providing existing capacity. Added right-of-way needs are bought out 
of pocket as required and on the same terms as right of way used by the 
initial fleet. As far as equipment is concerned, the railroad stands on 
substantially the same footing as its rival, but there the resemblance 
ends. The need for additional right of way is met simply by drawing on 
under-utilized capacity already installed and paid for. 

Part of the reason for the under-utilization of rail right of way 
lies in the fact that the scale of plant must necessarily be geared to 
service peaks. Transportation service is not storable and, insofar as it 
is the product of trackage and other fixed facilities, it is not itself 
transportable. The rail network as a whole, therefore, consists of a 
multitude of segments individually tailored to specific maximum rates 
of use. Generally, but not without exception, each one has a service 
potential well in excess of demands customarily placed upon it. 

Technological developments have contributed to overcapacity also, 
by serving in some cases to alter the required ‘‘mix’’ of line facilities 
and rolling stock making up the railroad plant. Improvements in signal- 
ing and communications installations and increasingly capable motive 
power and rolling stock have speeded up and permitted the lengthening 
of trains, thereby reducing the scale of investment in fixed way needed 
to carry on operations. 

For a variety of reasons, then, today’s railroad plant incorporates 
a sizable pool of partially untapped productive potential. Its presence 
has important implications for the direction and intensity of the in- 
dustry’s responses to competitive pressures. 
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Monopoly price policy 


Traditionally, and particularly before the rise of motor-carrier com- 
petition, a hallowed rule in the rail industry was to charge according to 
‘what the traffic will bear.’’ In practice, this meant low rates on low- 
valued, bulky goods; high rates on high-valued, less bulky commodities. 
Rates on both classes exceeded out-of-pocket cost, but the contribution 
to fixed expense came predominantly from the higher rates. Such a 
rate structure as this, of course, later became a tempting invitation to 
competition from the rising highway carrier industry and from private 
and exempt carriers. The trucks, in a position to specialize as freight 
carriers, naturally tended to win the traffic on which the rails were at a 
comparative rate disadvantage, while leaving the less-profitable, lower- 
rated commodities for their established rivals. The rails, in short, began 
to lose the traffic which had been generating most of the coverage of 
their fixed expenses. In an effort to save the day, on the precept that 
any recoupment of overhead is better than none, they responded by 
paring their higher rates to competitive levels. 

Monopoly pricing is characterized by an orientation toward forces 
on the demand side of the market. Competitive pricing, on the other 
hand, largely faces toward costs, on the side of supply. The rise and 
subsequent intensification of competition in transportation, therefore, 
have tended to focus attention increasingly on the costs of carrying 
goods. But, like the relative costs of conducting freight and passenger 
operations, the expenses connected with particular classes of freight 
movement, not to mention particular shipments, are exceedingly difficult 
to ascertain, if, indeed, they are susceptible of precise quantification at 
all. In good part because of this difficulty, such concepts as full cost 
and out-of-pocket cost mean different things in different circumstances 
and therefore offer little in the way of objective guidance in the construc- 
tion of rate schedules. In practice, virtually every case is unique, and 
must be resolved on its own merits. 

Under the discipline of competition, carriers of the same as well as 
different modes may be expected, with some reservations, to achieve 
working interrelationships compatible with the community’s interest in 
the expression of inherent advantages. Important in this context, how- 
ever, is the maintenance of regulatory safeguards against the practice 
of predatory competition, i.e., transitory rate reductions designed to 
eliminate rivals, and the exaction of monopoly charges in instances where 
effective competition for one reason or another has failed to develop. 


1958 Act no panacea 


By this time, it is evident that the new legislation will scarcely solve 
the ‘‘railroad problem.’’ Perhaps it will induce the I. C. C. to grant the 
rails more latitude than in the past in scaling down their charges to 
recapture traffic lost to their competition. But it is unreasonable to 
suppose that the Commission will be disposed to ignore altogether the 
side effects of rate cuts on other modes of transportation. 

Making it somewhat easier for the carriers to drop unprofitable 
passenger services should have, on balance, a salutary effect on their 
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financial results. But, many will hope for revival of a spirit of inno- 
vation and experimentation, particularly in the construction of fare 
schedules, lest some users be deprived of services they might be willing 
to support at a profit to operators, given an opportunity to buy at 
realistic prices. 

The rail industrv’s substantial overcapacity, found conspicuously in 
terminal facilities and main-line mileage, remains a problem. Repricing 
of services may prove effective as a way to appreciably fuller use of 
existing plant. The alternative, however, would appear to be a process 
of disinvestment carried to the point where capital requirements and 
costs, and, to some extent, operating expenses, were more precisely 
geared to industry demand than is now the case. The I. C. C. recently 
has intimated that it would review sympathetically carrier proposals 
for broad-scale consolidation. A fair number of plans already are in 
the stages of planning and discussion. Together, these developments 
suggest that the achievement of material savings in both operating and 
capital outlay may not be far off. Several of the mergers under con- 
sideration appear to offer genuine promise, since they would entail the 
combination of companies which operate duplicating terminals and lines. 








The Transportation Act of 1958 


To What Extent, If Any, Has the New Law Affected the Power and 
the Responsibility of the Commission in the Matter of 
Competitive Ratemaking 


By Harry C. Amgs ¢ 
Foreword 


In an atmosphere carefully nurtured by an intensive campaign of 
propaganda tailored to convince the public that the railroad industry 
was threatened with disaster, Congress enacted Transportation Act, 
1958, which became the law on August 12, 1958. 

The new Act contains several provisions designed to afford remedial 
relief but this memorandum shall deal solely with that portion of it 
which relates to competitive ratemaking. 

For the past several years the railroads have criticized the Inter- 
state Commerce Commission? for its failure to approve reduced rail 
rates proposed to meet the alleged competition of other modes of trans- 
portation.2 They have argued that such reduced rates have been con- 
demned despite a showing in many instances that they are compensatory 
in the sense that the railroads construe that term. The Commission— 
say the railroads—has taken this action because of the effect such re- 
duced rates would have upon competing carriers of other types. They 
submit that if they, acting independently, can earn a profit from a re- 
duced rate the shipping public should have the benefit of such a rate 
irrespective of its effect upon other modes of transportation. In short, 
the railroads urge that in the absence of fourth-section considerations, 
they should have complete discretion to reduce their rates subject only 
to the proposition that such rates will be reasonably compensatory.® 

On the surface the mere statement of the railroad philosophy has a 
dramatic appeal. Indeed, during the preceding session of Congress it 
had induced the Secretary of Commerce to make certain recommenda- 
tions which, if enacted into law, would have fully perfected the railroad 
approach. The Secretary’s recommendations on competitive ratemaking 
became known in transportation circles as the ‘‘three shall nots.’’ 
Specifically, they provided in a proposed new paragraph (1) to section 
15a that: 


t In collaboration with Nuel D. Belnap, Esquire, of Chicago, Illinois, and his 
associates. Mr. Belnap received his A.B. apse in 1914, from the ay of 
Illinois, and a J.D. om in 1916, from the University of Illinois School of Law. 
He is a member of the law firm of Belnap, McAuliffe & Spencer, Chicago. Mr. Ames 
received his LL.B. degree from the American University in 1923. He is a former 
President of the Association of I. C. C. Practitioners, and a member of Ames, Hill 

Ames, a law firm in Washington, D. 

1 Hereinafter called the Commission. 

2This memorandum will deal primarily with the competition between rail 
carriers and water carriers operating barges on the inland waterways. 

‘They do concede that their rates must be free of unlawful discrimination, but, 
as will be shown, the very process of cutting rates on a highly selective basis is 
bound to result in discriminations which would, in many instances, be unlawful. 
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In determining whether a rate, fare, or charge, or classification, 
regulation, or practice to be applied in connection therewith, results 
in a charge which is less than a reasonable minimum charge, as used 
in this Act, the Commission shall not consider the effect of such 
charge on the traffic of any other mode of transportation; or the 
relation of such charge to the charge of any other mode of trans- 
portation; or whether such charge is lower than necessary to meet 
the competition of any other mode of transportation; Provided, 
however, That the provisions of this paragraph shall not be con- 
strued to prohibit any carrier subject to this Act from protesting 
or complaining in the event that a rate, fare, or charge is filed or 
made effective which it believes to be less than a reasonable mini- 
mum charge. (Emphasis supplied) 


Fortunately, from the standpoint of the water carrier industry the 
Secretary’s recommendations failed of passage. Indeed, it will appear 
in due course that he has now disavowed the ‘‘three shall nots’’ as an 
appropriate administrative vehicle in favor of other recommendations 
not nearly so drastic. 

In January, 1958, a subcommittee* of the Senate Committee on 
Interstate and Foreign Commerce, headed by Senator Smathers, heard 
evidence from shippers and carriers on the so-called ‘‘plight of the 
railroads’’ in its desire to: 


look into the problems of the railroads in relation to our national 
transportation system and the recession. 


The subcommittee announced three ‘‘main areas * * * as topics for atten- 
tion’’ namely the matter of ‘‘self help by the railroads;’’ ‘‘desirable 
changes in I. C. C. policy and practices;’’ and ‘‘new legislation neces- 
sary to revitalize the railroad industry and maintain it as an efficient 
part of our national transportation system.’’ 

The ‘‘desirable changes in I. C. C. policy and practices’’ had to do, 
of course, with its treatment of situations involving competitive rate- 
making. In a report dated April 30, 1958, under the heading: ‘‘Com- 
petitive Ratemaking’’ the subcommittee stated : 


The subject of competitive ratemaking as between the different 
forms of transportation was discussed at length during the hearings, 
the railroads urging enactment of legislation that would restrict 
substantially the authority of the Interstate Commerce Commission 
in this field. The subcommittee is not convinced that the record 
before it justifies approval of the railroads’ proposal. 

It is the policy of this subcommittee, and it is believed to be 
the policy of the Congress, that each form of transportation should 
have opportunity to make rates reflecting the different inherent 
advantages each has to offer so that in every case the public may 
exercise its choice, cost and service both considered, in the light of 
the particular transportation task to be performed. The subcom- 


4 Titled as the Subcommittee on Surface Transportation. 
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mittee believes and the national transportation policy is clear, how- 
ever, that such ratemaking should be regulated by the Commission 
to prevent unfair destructive practices on the part of any carrier 
or group of carriers. 

It nevertheless appears that the Interstate Commerce Commis- 
sion has not been consistent in the past in allowing one or another 
of the several modes of transportation to assert their inherent ad- 
vantages in the making of rates. The subcommittee recommends, 
therefore, that the Commission consistently follow the principle of 
allowing each mode of transportation to assert its inherent advan- 
tages, whether they be of service or of cost. In 1945 in New Auto- 
mobiles im Interstate Commerce (259 I. C. C. 475), the subcommittee 
believes that the Commission properly construed the intent of Con- 
gress in this respect when it said: 


As Congress enacted separately stated ratemaking rules for 
each transport agency, it obviously intended that the rates of 
each such agency should be determined by us in each case ac- 
cording to the facts and circumstances attending the movement 
of the traffic by that agency. In other words, there appears 
no warrant for believing that rail rates, for example, should be 
held up to a particular level to preserve a motor rate structure, 
or vice versa, (259 I. C. C. at p. 538). 


The subcommittee wishes to affirm the interpretation of the 
Commission given in the Automobile case epitomized in the words 
quoted above. The subcommittee therefore believes it necessary to 
amend the act only so as, in effect, to admonish the Commission to 
be consistent in following the policy enunciated in the Automobile 
case, thus assuring reasonable freedom in the making of competitive 
rates. (Emphasis supplied) 


It will be noted, first of all, that the subcommittee did not approve 
the railroad philosophy, i.e., that they should have absolute freedom in 
competitive ratemaking so long as their rates are on a reasonably com- 
pensatory level. And their idea of a ‘“‘reasonably compensatory’’ rate 
is one which merely produces something over out-of-pocket costs.5 
Secondly, it will be noted that the subcommittee agreed that any new 
format for ratemaking ‘‘should be regulated by the Commission to pre- 
vent unfair destructive practices on the part of any carrier or group of 
carriers.’’ 

The difficulty with the action of the subcommittee arose from the 
fact that in reality it proposed a rule of ratemaking which was at war 
with its high-sounding aspirations. Specifically it proposed a new 
paragraph, (3), to section 15a of the Act to read: 


In a proceeding involving competition with another mode of 
transportation, the Commission, in determining whether a rail rate 
is lower than a reasonable minimum rate, shall consider the facts 


5 Testimony of Jervis Langdon, Jr., at page 144 of hearing before Senate Com- 
mittee, May 21, 1958. 
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and circumstances attending the movement of the traffic by railroad 
and not by such other mode. (Emphasis supplied) 


The reaction to this proposal was so bitterly antagonistic that the 
full Senate Committee on Interstate Commerce decided to hold another 
hearing on the ratemaking rule. It is from the testimony adduced at 
this hearing, the comments and questions thereon by Committee mem- 
bers, and the subsequent debates in the House and Senate that one is 
able to come to a true conception of just what the Committee and Con- 
gress had in mind. In making this analysis we shall lean heavily upon 
the comments of those legislators who have been most prominent in 
urging reforms. 


To What Extent is the Commission’s Authority Affected by the New Act? 


Upon further hearing and consideration the Senate Committee, as 
a whole, rejected the amendment originally proposed by the subcom- 
mittee and adopted in its stead the following language which has now 
become a new paragraph (3) to Section 15a: 


In a proceeding involving competition between, carriers of different 
modes of transportation subject to this Act, ‘the Commission, in 
determining whether a rate is lower than a reasonable minimum 
rate, shall consider the facts and circumstances attending the move- 
ment of traffic by the carrier or carriers to which the rate is ap- 
plicable. Rates of a carrier shall not be held up to a particular level 
to protect the traffic of any other mode of transportation, giving due 
consideration to the objectives of the national transportation policy 
declared in this act. (Emphasis ours) 


As we have shown, the original report of the Subcommittee on Sur- 
face Transportation, dated April 30, 1958, carried a recommendation 
that any policy of ratemaking ‘‘should be regulated by the Commission 
to prevent unfair destructive practices on the part of any carrier or 
group of carriers.’’ However, the language of the subcommittee’s pro- 
posed rule, in the opinion of everyone except its framers,* would have 
precluded the Commission from doing the very thing recommended. 
Comments of the sponsoring legislators during the further hearing and 
in the debates on the floor show, however, that there was no intention 
to curtail the power of the Commission to prevent or put an end to 
destructive competitive practices upon a proper showing. 

At the hearing on May 20, 1958, before the entire Senate Committee 
on the subject of ratemaking, Witness Weller, speaking for Seatrain 
Lines made the direct charge that Section 5 of S. 3778, as originally 
drafted, ‘‘proposes that the Interstate Commerce Commission put on 
blinders and ignore any facts but those presented by the railroads in a 
proceeding involving competitive ratemaking.’’ To which Senator 
Smathers, the presiding Senator, hastened to reply: 


6 Even Mr. Langdon, counsel for the A. A. R., admitted that the original 
language of the subcommittee “achieved the same basic purpose that was in the 
minds of the Cabinet Committee” which latter put forth the “three shall nots.” 
(Transcript of Hearing, May 20, 21, 1958, before the Senate Committee on Interstate 
& Foreign Commerce, page | ). 
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Senator Smathers. May I say right there that we don’t propose to 
argue with our witnesses, we are delighted to have them here. But 
when they say we ‘‘intend’’ to do something which, of course, no- 
body intended to do, I think for the record that I should say that 
it was certainly no intention of the subcommittee. And, as a matter 
of fact, I make reference to this matter so that the record can be 
straight. 

In the National Transportation Policy it says—and that is still 
a part of the law—we intend for it to be a part of the law. When 
we put our language in here it is only in relationship to these other 
parts of the law which say to encourage the establishment and main- 
tenance of reasonable charges for transportation without unjust 
discriminations, undue preferences or advantages or unfair or de- 
structive competitive practices. Of course, you are entitled to any 
conclusion you might want to arrive at. We like that. But I don’t 
think we just ought to let that stand when it was not the subcom- 
mittee’s intention, and certainly is not our belief that this would be 
the result at all. 

You go right ahead. (Emphasis supplied) 


A moment later this further colloquy ensued: 
Senator Smathers. It says here—(Quoting transportation policy) : 


to encourage the establishment and maintenance of reasonable 
charges for transportation service without unjust discrimina- 
tions, undue preferences, or unfair or destructive competitive 
practices. 


In other words, in all of these matters, the Commission does 
have to consider: ‘‘Zs it an unfair or destructive practice?”’ 


Mr. Weller. How would the Commission consider that, sir, if the 
Commission were not entitled, in a case involving a railroad rate, 
to receive any evidence surrounding the circumstances of the rail- 
roads’ competitors? It could only listen to the railroads. 


Senator Smathers. No. They say they would not have to consider 
what effect it would have on the other mode of transportation, 
unless it was considered an unfair or destructive competitive prac- 
tice. It has to be compensatory. 


Mr. Weller. I don’t find that, sir, in the amendment. 


Senator Smathers. We are trying to amend the law, Mr. Weller. 
You can read into it what you want. We are trying to make legis- 
lative history. We are trying to make the legislative history—so 
far as we can understand it, that is what it intends to say. (Em- 
phasis supplied) 


At a later point in the hearings Senator Yarborough—a committee 
member—expressed some misgivings as to what the function of the Com- 
mission would be under the proposed law. He said (Tr. 104): 
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Senator Yarborough: I am not expressing an opinion on the merits 
of the law, but on the construction of the (proposed) act. To put 
into that act that the railroads don’t have to pay attention to any 
other mode of transportaion, and then to say it doesn’t mean any- 
thing, to me doesn’t appeal to the judicial process. (Emphasis 
supplied) 


To which Senator Smathers replied: 


Senator Smathers: The Senator is entitled to any conclusion which 
he wishes to reach on this. I might say I would like to refer him 
to a definition of what we had here this morning, of a minumum 
reasonable rate, and ask him, if he would, to read that. 

I think if he would read some of this he would have a little 
better understanding of it. On page 5—it may be that he still 
would not arrive at the same conclusion which some of the others 
of us have. That is why we have courts and differences and even 
lawsuits, because we don’t all arrive at the same conclusion. But 
there is a definition of the minimum reasonable rate, which I think, 
upon reading, would lead you to believe that there is reference to 
destructive rate practices, where the Commission recognizes that it 
has to consider all these factors in determining minimum rates. 
(Emphasis supplied ) 


It is highly important to note that the definition of a ‘‘reasonable mini- 
mum rate’’ to which Senator Smathers referred was that appearing in 
the Commission’s decision in New Automobiles in Interstate Commerce, 
259 I. C. C. 475, at page 534, with which we deal quite fully in a subse- 
quent chapter. In any event, the attitude of Senator Smathers makes 
it clear that the Committee did not have any intention of precluding 
the Commission from considering whether proposed reduced rates would 
or would not meet the tests of ‘‘reasonable minimum rates’’ or would 
create ‘‘destructive rate or competitive practices.’’ 

At Tr. 110, 111, an interesting discussion arose between Senators 
Potter and Smathers on the extent of the Commission’s power to act in 
situations involving competitive ratemaking. Senator Potter expressed 
doubt whether the Commission, under the original language of the sub- 
committee, could act to prevent railroad rate reductions in instances 
where the water carriers have a clear ‘‘inherent advantage.’’ To which 
Senator Smathers replied: 


We are not trying to restrict it (the Commission). I don’t think 
anybody on the Committee is trying to stop the Commission from 
considering what are destructive rate practices as distinguished 
from what is a rate that reflects an inherent advantage of a mode 
of transportation. 


Senator Potter: Would it be your opinion that a destructive practice 
would be a practice where a mode—the railroads, for example, could 
come in and take freight which it—where the barge lines have the 
inherent advantage, normally? Would you consider that a destruc- 
tive practice? 
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Senator Smathers: Sure. Because in many instances the barges can 
carry many commodities, certainly bulk commodities, much cheaper 
than the railroads can. 

I think the Commission understands—in fact, they do under- 
stand that. A railroad actually could not come in for that matter 
and offer a rate below a compensatory rate to them. So I don’t 
think that particular occasion very often arises. 


Senator Potter. That is all right. (Emphasis supplied) 


Upon consideration of the testimony adduced at the further hearing 
on the ratemaking rule, the full Senate Committee issued a report’ in 
which it stated at pages 3 and 4: 


The Committee wishes further to emphasize that the amendment in 
regard to section 5 amending section 15a of the act as framed by 
the committee is designed to encourage competition in transporta- 
tion by allowing each form of transportation subject to the act 
full opportunity to make rates reflecting the inherent advantages 
each has to offer, with such ratemaking being regulated by the Inter- 
state Commerce Commission, however, to prevent ‘‘unfair or de- 
structive competitive practices’’ as contemplated by the declaration 
of national transportation policy. Under the Committee amend- 
ment the principal emphasis, but not the exclusive emphasis, in a 
competitive ratemaking proceeding involving different modes of 
transportation will be on the conditions surrounding the movement 
of the traffic by the mode to which the rate applies. (Emphasis 
supplied). 


EXCERPTS FROM DEBATES IN THE HOUSE OF REPRESENTATIVES 
(Vou. 104, Cone’, Recorp, JuNnE 27, 1958) 


Discussion of the entire committee revision on the floor of the House 
leaves no doubt that the Commission is to retain full regulatory power 
over competitive ratemaking. Representative O’Neill, one of those in 
charge of the bill, stated at page 11351: 


It is proposed to furnish a guide to the Commission in achieving 
consistency in its treatment of competitive rate cases in order to 
prevent destructive practices on the part of any carrier or group of 
carriers. (Emphasis supplied). 


Asked specifically by Representative Thompson whether the new 
law would have the effect of depriving water carriers of their inherent 
advantages, Chairman Harris of the House Committee on Interstate and 
Foreign Commerce replied (page 11359) : 


Very definitely and positively not. The Commission must take into 
consideration the transportation policy. 


At page 11359, Representative Fulton stated: 
7No. 1647—dated June 3, 1958. 
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I asked a question previously along the same line. Likewise I want 
to emphasize that this bill and this legislation is not an attempt to 
alter the basic national transportation policy under the Transpor- 
tation Act, 1940. 


To which Chairman Harris replied: 
The language in the bill so states. 


Excerpts FROM DEBATES ON THE FLOOR OF THE SENATE 
(Vou. 104, Cone’, Recorp, June 11, 1958) 


Speaking of the efforts of the railroads to secure enactment of legis- 
lation concerning competitive ratemaking, a report prepared by the head 


of the legal staff of the Senate Committee on Interstate and Foreign 
Commerce states: 


Spokesmen for the railroad industry urged enactment of a suggested 
amendment to the act which—I think it must be conceded—would 
have rather severely restricted the authority and discretion of the 
Commission in its regulation of rates proposed by one form of trans- 
portation to meet competitive situations involving another form of 
transportation. While the committee has not seen fit to report a 
bill incorporating the proposal advanced by the railroads, it has be- 


come clear that amendatory language of some kind is necessary. 
(page 9743). 


The report then goes on to state at page 9744: 


Under the rule of ratemaking proposed by this bill to be incorpo- 
rated into the Act the Commission will not be precluded from look- 
ing into facts and circumstances attending the movement of traffic 
by some carrier other than that proposing the rate; but it is the 
purpose of the proposed new rule to insure that the principal and 
primary emphasis is placed by the Commission upon the facts and 
circumstances attending the movement of the traffic by the carrier 
or carriers to which the rate is applicable. (Emphasis supplied) 


Senator Potter made it clear that the provisions of the national 
transportation policy must continue to govern matters of ratemaking 
when he stated (page 9760) :® 


Representatives of each mode of transportation testified before the 
committee that they would be perfectly happy to have their rate 
sections considered according to the national transportation policy. 
So, in determining a rate, whether it be the rate for trucks, barge 
lines, or railroads, we stated that it had to be consistent with the 
national transportation policy. (Emphasis supplied) 


We believe it is abundantly clear that whatever differences there 
may be as to the meaning or import of expressions such as ‘‘reasonable 
minimum rates,’’ or ‘‘destructive competitive practices,’’ or ‘‘reasonably 


8 Page references are to Cong’l. Rec. June 11, 1958. 
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compensatory rates’’ the Commission is still to be the final arbiter in 
giving them administrative life. 


The Alleged Inconsistencies in Past Decisions of the Commission 


Throughout the hearings and debates on the ratemaking rules those 
who favored an amendment insisted that the Commission has been in- 
consistent in its administration of the law. They point out, for ex- 
ample, that the Commission enunciated a proper view of the law in 
New Automobiles in Interstate Commerce, 259 I. C. C. 475, decided 
February 6, 1945, when it stated at page 538: 


As Congress enacted separately stated ratemaking rules for each 
transport agency, it obviously intended that the rates of each such 
agency should be determined by us in each case according to the 
facts and circumstances attending the movement of traffic by that 
agency. In other words, there appears no warrant for believing that 
rail rates, for example, should be held up to a particular level to 
preserve a motor-rate structure or vice versa. (Emphasis supplied) 


That paragraph, lifted from context, was accepted as the rallying 
point by the advocates of a change, and they argued that a restatement 
of the law was necessary in order that the philosophy of ratemaking 
there expressed might govern Commission action in the future. The 
report of the Smathers Subcommittee, after setting forth the paragraph 
above quoted, from the New Automobile Case, went on to state at 
page 12: 


The subcommittee wishes to affirm the interpretation of the Com- 
mission given in the Automobile Case epitomized in the words quoted 
above. The subcommittee, therefore, believes it necessary to amend 
the act only so as, in effect, to admonish the Commission to be con- 
sistent m following the policy enunciated in the Automobile case 
thus assuring reasonable freedom in the making of competitive rates. 
(Emphasis supplied) 


The inconsistencies alleged to have crept into the decisions of the 
Commission are said to have begun in 1950, and numerous decisions are 
cited in support of the statement. At page 29 of the transcript of 
May 20, 1958, hearing, Senator Smathers stated: 


Up until 1950 there was no need for the kind of thing we are having 
to do now. But since 1950 * * * the Commission has not been 
consistent, and that is the occasion why now we feel it necessary 
to reemphasize the importance of the national transportation policy. 
That is all we are seeking to do. (Emphasis supplied) 


Later in the same hearing (Tr. 104) Senator Smathers, in denying any 
intention on the part of his subcommittee to forestall consideration by 
the Commission of destructive competitive practices, had this to say: 


We are trying to get the Commission away from a practice it has 
fallen into in the past five years, where in certain of these cases 
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* * * they have said that even though a (proposed reduced rail) rate 
would be compensatory, even though it would return a profit, and 
so on, we (the Commission) are not going to let them lower the 
rate because in (doing so) they would smjure another mode of 
transportation with the result that we have high prices for those 
articles fixed usually on what would amount in that particular in- 
stance to the less competent mode of transportation. So the public 
gets hurt in that particular situation was our belief. (Emphasis 
supplied and parentheses added for clarification) 


And at Tr. 170 Senator Smathers made this direct statement to Chair- 
man Freas of the Commission: 


As I gathered the impression of the subcommittee as we went 
through this, it was that we could see where the Commission, after 
the adoption of the 1940 act, would recognize in most of your 
decisions as we gather them up here, up until 1950, you would let 
one mode of transportation, wherever it made an application for a 
lower rate and that rate was compensatory to it, you people would 
say: ‘‘This is an exercise of its inherent advantage’’ and you would 
let that lower rate go into effect. Then you got into 1950, and it 
began to appear from these cases (naming those listed herein) the 
Commission began to shift off the inherent advantage theory and 
began to say that even though you recognized that an applicant 
for a lower rate, by one mode of transportation, even though that 
rate would be compensatory to that mode of transportation, never- 
theless, because it would, by the very nature of the competition, 
have the tendency to destroy the business of the other mode of trans- 
portation, you then read into the act by the theory that you had to 
protect this other mode of transportation and you read that into it. 


Then, at Tr. 171 Senator Smathers put this question to Chairman Freas: 


In your mind, is it the function of the Commission—as you say on 
these competitive rates—that you have the responsibility, or the 
Commission has the responsibility to protect one mode of transpor- 
tation from another ? 


Chairman Freas: No, excepting only maybe in an incidental way. 
I think the responsibility of the Commission is to try to help pro- 
mote a stable transportation system via all forms that will transport 
the Nation’s commerce freely and at the most economical rates. 
(Emphasis supplied) 


Later, we shall discuss more in detail the part the Commission has played 
in the administration of the law and its denial of the repeated accusa- 
tion that since 1950 it has, wittingly or unwittingly, assumed the role 
of a ‘‘giant allocator of traffic.’ 





® For example, at Tr. 82, Senator Smathers made this statement: 

Did the Congress intend that the I. C. C. should be the gant panimnapes, like 
a horse racer at the Preakness saying “* * * you got 2 pounds, you got 3 pounds, 
and you all come out even in the end?” Or did it Fatend, as it said in the 
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THe New AUTOMOBILE CASE 


Since so much importance has been attached to the selected para- 
graph from the decision in the above case, which has been quoted, it 
will be helpful to discuss in some detail the factual framework and 
rationale of that litigation. No asserted precedent of such importance 
may be properly evaluated without such an examination. The under- 
signed is peculiarly fitted to make this analysis because it was on his 
petition, filed on behalf of the ‘‘over-the-road’’ haulers of new auto- 
mobiles, that the Commission instituted the investigation styled as Docket 
No. 28190, New Automobiles In Interstate Commerce. 

For some time prior to 1939 ? the railroads, largely on the strength 
of representations made by the traffic department of the Chevrolet Motor 
Company, had been filing tariffs proposing to put into effect reduced 
rates on new automobiles ‘‘sufficiently lower than the motor rates to 
reflect the rail service disabilities, and equalize the total costs to the 
shipper for rail and truck transportation, thus leaving service and 
solicitation as the means of attracting the traffic.’ (page 497). The 
‘service disabilities’? put forward by the railroads were the added 
costs to the shipper entailed in the pickup and delivery of the traffic. 
It is grimly ironic that the railroads, in the Automobile Case, contended 
for the same rate relation vis a vis the motor carrier, as the water car- 
riers contend for in relation to rail service. 

The motor carriers argued in the Automobile Case that the greater 
flexibility provided by the trucks in effecting pickup and delivery of 
new automobiles ! constituted an ‘‘inherent advantage’’ which the law 
was designed to protect, and that rail carriers should not be permitted 
through manipulation of their rates to cancel out such advantage. Three 
methods were open to the railroads in their attempt to equalize overall 
costs as well as service. They could have provided in their tariffs for 
store-door delivery. For operating reasons they elected not to take that 
step. They could have published an ‘‘allowance”’ sufficient to make the 
dealer whole (as compared with truck service) for the additional expense 
incurred by him in taking delivery from railroad team tracks. Allow- 
ances may not lawfully be made by railroads except for the perform- 
ance by shippers of services which the railroads are legally bound to 
perform. For this reason published allowances to cover services per- 
formed by shippers which the railroads were not obligated under their 
tariffs to perform would have been suspect as unlawful concessions. This 
left only one method open, viz., reductions in the rail rates, themselves, 
by amounts thought sufficient to offset the railroad disabilities. 





national transportation policy, that the inherent advantage of each mode of 
transportation should be protected so that the general public would benefit from 
lower rates. * * * Now these cases which I am going to read to my good friend, 
Jim Pinkney, in a minute, will establish that the Commission does hold an 
umbrella, in my judgment, over certain of these operations. 
10 The investigation was instituted on January 27, 1939. 
_ At the factory, automobiles for over-the-road movement were and are placed 
in shipping yards at the plant. At destination the trucks delivered the autos to 
the dealers’ places of business. Rail deliveries, in most instances, were at team 
tracks, necessitating a further crosstown movement to the show rooms. 
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As stated, the latter course was adopted and the rail carriers 
launched into a systematic campaign of rate reductions from factory 
and assembly points. Such reductions were duly protested by the motor 
carriers but because of the indifferent success of that method a petition 
was filed with the Commission, asking for a general investigation into 
the rates by rail and by motor carrier and the relation of such rates each 
to the other, which petition was granted. 

The motor carriers, as stated, argued that the rail carriers should 
not be permitted to reduce their rates below a normal basis for the 
purpose of canceling out the ‘‘inherent advantages’’ of motor-carrier 
operations, and that in ‘‘meeting highway competition the railroads 
should in no instance go below the fully-distributed rail cost or the truck 
rates.’”” (page 530). They asked that the Commission exercise its 
minimum rate power !” to insure that result. The railroads contended 
that they should be left free to meet the competition facing them. They 
stated that ‘‘their rates must be substantially lower than the truck rates, 
if they are to handle any considerable portion of the business, and they 
intend to publish whatever rates are necessary to obtain their share.’’ 
(page 533). 

Those were the issues tendered to the Commission by the contending 
parties and the conclusions on page 538, so often quoted, were directed 
to those issues and to no other. It is important, also, to consider other 
specific findings in that proceeding in order that the quoted language 
may be placed in proper perspective. First of all, the Commission re- 
jected the plea of the motor carriers that the chain of reductions put in 
motion by the rail carriers should be stopped by the prescription of 
minimum rates. At pages 538, 539, it said: 


It is obvious that rate reductions can not be halted by the prescrip- 
tion of minimum rates unless the existing rates have fallen below 
a reasonable minimum level. 


The Commission then went on to reach the following conclusions: 


1. ‘‘ According to the cost studies 1* the rates of the several forms 
of transportation are generally compensatory.’’ (page 539). 

2. ‘‘Within reasonable limits the public is entitled to the reduced 
rates brought by competition.’’ (page 539). 

3. ‘*There is no showing that the rate structures under considera- 
tion threaten the financial stability of the carriers.’’ (page 539). 

4. ‘‘Freezing the rail and the motor-carrier rates on a common 
level would allocate additional traffic to the motor carriers, be- 
cause of their door-to-door service and other advantages.’’ 
(page 539). 

5. ‘*For movements exceeding 200 miles, the rate parity and the 
advantages of the motor carriers would spread an umbrella over 


12 First conferred by Congress in Transportation Act, 1920. 
18 The “cost studies” referred to were those put in evidence by the Commission’s 
Bureau of Statistics. As stated in the footnote at page 499 “practically all of the 
arties to the proceeding objected to the receipt of the cost studies in evidence.” 
hey are discussed at pages 499 to 530, inclusive, of the decision. 
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them, and bring them much more of the long-haul traffic, al- 
though for such distances they are least fit from a cost stand- 
point. As shown, they already have most of the short-haul 
traffic.’’ (page 539). 

6. ‘‘The rail costs permit the rail carriers, except for very short 
hauls, to meet the present highway competition at compensatory 
rates, lower than the motor carrier rates.’’ (page 539). (Em- 
phasis supplied) 


Considered within its factual framework and the issues raised, the 
decision in the Automobile Case amounted to nothing more or less than 
a refusal by the Commission to place the low-cost carrier under the 
stricture of a minimum rate order, solely to prevent it from establishing 
rates profitable to it, and which would at the same time reflect through 
a reasonable differential, or ‘‘mark down,’’ the service disadvantages of 
the low-cost carrier. If the decision is to be regarded as the administra- 
tive standard to be applied in settling future disputes involving com- 
petitive ratemaking 1* as between superior and inferior modes of trans- 
portation, it affords complete support for the position of the water carrier 
andustry.5 The fact that in the Automobile Case the railroads sought 
to initiate, whereas the water carriers seek to perpetuate a differential 
plan long in existence, is of no legal significance. If a differential rela- 
tionship is found to be proper, in and of itself, the Commission’s 
authority to order its continuance can be no less than its authority to 
prescribe or approve it in the first instance. 

Notwithstanding repeated statements by certain members of the 
Senate subcommittee and by railroad spokesmen, the Commission has 
categorically denied that it has acted in numerous cases solely in an effort 
to protect competing forms of transportation, and regardless of the fact 
that reduced rail rates have been shown to be fully compensatory. On 
the contrary, the Commission insists that its failure to approve rail rate 
reductions has been bottomed upon other grounds. 


The Genesis of the Ratemaking Rule in Par. (2) of Section 15a 


When Congress enacted Transportation Act, 1940, it restated par. 
(2) of section 15a to make it read as follows: 


In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the 
effect of rates on the movement of traffic by the carrier or carriers 
for which the rates are prescribed; to the need, in the public interest 
of adequate and efficient railway transportation at the lowest cost 
consistent with the furnishing of such service; and to the need of 
revenues sufficient to enable the carriers, under honest, economical, 
and efficient management to provide such service. (Emphasis 
supplied ) 


14 And Congress has so indicated. , . ; 
15 Which, incidentally is precisely the same as that of the railroads vis a vis 
the motor carriers, as we shall show. 
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The statement in italics is an enlargement upon language appearing in 
Emergency Transportation Act, 1933, which merely read: 


* * * to the effect of rates upon the movement of traffic * * * 


Similar provisions had not been included in Transportation Act, 1920. 

While Congress concluded, in 1940, to insert the ratemaking rule 
shown above in all parts of the Act as then constituted—Parts I, II, and 
III—the fact remains that the provision was motivated by a desire to 
protect water carriers against the prescription or approval of rates ona 
parity with ral rates. 

There can be no question that opposition to the regulation of water 
carriers by the Commission stemmed from the fear that through such a 
plan water-carrier rates would be brought up to the level of rail rates. 
The following colloquy from page 8279 of Cong’l. Record for May 22, 
1939, is illustrative : 


Senator Miller: I am fearful, however, that when the water carriers 
are put under the control of the Interstate Commerce Commission 
it will not result in leveling rates, but it will result in freezing rates, 
at the highest points now in existence, and that instead of per- 
mitting the water carriers to have the effect upon rates that they 
now have in some instances the rates will be raised by the Interstate 
Commerce Commission. That is the fear I have. (Emphasis sup- 
plied) 


Senator Wheeler: Of course, that is the fear that some persons have; 
but if they take that position they have to say that they do not trust 
the Interstate Commerce Commission. 


Senator Miller: To be perfectly frank, I do not. 


Senators Wheeler and Reed, who carried the laboring oar in steering 
the bill, took great pains to alleviate these fears. At id. page 8271, 
Senator Norris made this inquiry : 


Mr. Norris: There are many who, like myself, say, ‘‘I have no 
objection to regulation.’’ Indeed, I cannot conceive how any honest 
man can object to honest regulation at the hands of an honest 
tribunal. I am proceeding on the theory that the Interstate Com- 
merce Commission, which has charge of the work, is honest. The 
Commission wants to do what is right and is going to do what is 
right, and any man who himself is not doing anything that is wrong 
need not fear that kind of regulation. But still the inherent ad- 
vantage that water transportation gives ought to be preserved and 
ought to be taken into consideration, as I see it, by the Interstate 
Commerce Commission. That is all provided for in the Bill, is it 
not? (Emphasis supplied) 


Senator Wheeler first referred him to the transportation policy. 
Then he called attention to another protective provision, stating: 


I wish to call attention to another provision in section 6, (enacted 
as part of par. (1) of section 305 (c)) which reads: 
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16 Now carried as part of Section 15a (2). 





Provided further, That differences in the classifications, rates, 
fares, charges, rules, regulations, and practices of a water car- 
rier in respect of water transportation from those in effect by a 
rail carrier with respect to rail transportation shall not, in and 
of themselves, be deemed to constitute unjust discrimination, 
prejudice or disadvantage, or an unfair or destructive competi- 
tive practice within the meaning of section 1 of this Act. 


We put that in at the suggestion of the water carriers who felt that 
that was a needed protection. (Emphasis supplied) 


Then he continued to the ratemaking provisions of the new act, stating: 


When it comes to the ratemaking provision, as the bill was intro- 
duced it did not contain some of the provisions which the committee 
have put into the bill. The ratemaking rule as now provided in the 
bill is as follows: 


Sec. 30.7° It shall be the duty of the Commission in the exercise 
of its power to prescribe just and reasonable rates, to give due 
consideration, among other factors, to the effect of rates on the 
movement of traffic by the carrier or carriers for which the 
rates are prescribed. 


Let me say that as the recommendation was made by the President’s 
committee it called for the elimination of that particular sentence 
as to the effect of rates on the movement of traffic. I said very frank- 
ly that I felt that wording ought to be in the legislation, and that 
I would not eliminate it. So it is in the bill. Under it the Inter- 
state Commerce Commission must consider the effect of the rates on 
the movement of traffic by the carrier or carriers for which the 
rates are prescribed. In other words, if they are going to regulate 
a rate on the Mississippi River for a water carrier they can con- 
sider the effect of the rate on the movement of traffic for that par- 
ticular kind of transportation. (Emphasis supplied) 


But Senator Norris was still not quite satisfied. At id. 8272, this 


colloquy occurred : 


Mr. Norris: Suppose, however, this bill should become a law, and an 
article of freight were to be transported which admittedly could be 
carried by water better than by railroad, and suppose the railroad 
should undertake to reduce its rate down to the water rate: Would 
there be anything in the law to prevent the railroad from doing 
that? 


Mr. Wheeler: Of course there would be. 


Mr. Norris: Disastrous rates can be brought about by reducing them 
just as well as by increasing them, as a matter of fact. 


Mr. Wheeler: Exactly. 
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Mr. Norris: And the water carrier ought to be protected on the 
freight that ought to be carried by water rather than on the rail- 
road. 


Mr. Wheeler: It would be absolutely protected under this measure. 
Mr. Norris: That is what I want to see done. 


Mr. Wheeler: There is not any question about it. Under the rate- 
making provision and under the other provisions I have read, there 
is not any question about it. (Emphasis supplied) 


At id. 8391, 8392, Senator Connally made the following rather blunt 
inquiry : 


Mr. Connally: I should like to ask the Senator (Reed) a question. 
Is there anything in the bill which would require the Interstate 
Commerce Commission, in fixing rail and water rates, to see that 
no rate is fixed which would kill the water carrier? If the water 
rate is not high enough, that is one thing; but it seems to me the 
railroads would not be so highly concerned about including water 
earriers in the bill if they did not think their inclusion would help 
the railroads. 


If there is not already such a provision in the bill, I intend to 
offer an amendment to the effect that the Interstate Commerce may 
not so manipulate rates as to put water carriers out of business or 
drive business away from them when, perhaps the traffic ought to 
move by water. Certain kinds of traffic, under any conditions, 
ought to move by water rather than by rail. (Emphasis supplied) 


Senator Reed answered him by making reference to the same provisions 
as those used by Senator Wheeler. 

It may be argued that Senator Wheeler retreated from this position 
when he testified on May 21, 1958, before the entire Senate Committee. 
This is not true. If his testimony is carefully examined it will be found 
that the situations to which he alluded dealt entirely with the proposition 
that water carrier rates might be increased to the rail level. His testi- 
mony is completely silent on that part of the record (which we have 
quoted) which dealt with reductions in rail rates. 

The first occasion on which the Commission gave effect to the new 
sentence in Section 15a (2) was Seatrain Lines v. Akron, C. Y. Ry. Co., 
243 I. C. C. 199, decided December 13, 1940. In that case the break-bulk 
water carriers contended that their rates should be made differentially 
lower than those maintained by Seatrain on the theory that carriage by 
the latter was tantamount to carriage by rail. The evidence showed 
that Seatrain was the low-cost operator. In referring to the new words 
in the ratemaking rule and their effect upon competitive ratemaking, 
the Commission said : 


Their meaning, supported also by the legislative history, seems to 
be that no carrier should be required to maintain rates which would 
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be unreasonable, judged by other standards, for the purpose of pro- 
tecting the traffic of a competitor. (Emphasis supplied) 


Questions involving the matter of differentials as between barge lines, on 
the one hand, and railroads on the other, may not properly be based upon 
a precedent taken from a decision relating to competition between two 
types of water carriage. Moreover, barge lines have never asserted that 
rail rates must be held up to a level which is ‘‘unreasonable judged by 
other standards’’ for their protection. 

The principle enunciated in the Seatrain Case was, of course, fol- 
lowed in the New Automobile Case. But there again the play of com- 
petition was of an entirely different nature. As we have pointed out, the 
latter decision supports our contention that it would be unfair and 
unlawful to prescribe or permit a leveling off of our rates to a parity 
with rail, when the characteristics and value of the respective services 
are borne in mind. 

We believe the correct philosophy of ratemaking where the com- 
petition is between barge lines and rail lines is set forth in Scrap Iron, 
New Orleans and Mobile to St. Louis, 272 I. C. C. 781, 792, in which the 
Commission said : 


While the suspended rates have been shown to be reasonably com- 
pensatory, there is still a question as to whether they may be re- 
garded as unreasonably low, in violation of section 1, construed in 
the light of the national transportation policy declared by the Con- 
gress. All Freight From Eastern Ports to the South, 245 I. C. C. 
207 ; 251 I. C. C. 361. In the proceeding cited the Commission said: 


The Transportation Act, 1940, imposes on us the duty to scruti- 
nize rates purportedly made on the out-of-pocket cost or 
minimum-rate theory to meet alleged competition and to reject 
them even if they yield something above all costs when they 
are less than prevailing reasonable rates prescribed by us, in 
the absence of proof that they are required to meet compelling 
competition, and that they will not foster unsound economic 
conditions in transportation among the several carriers or other- 
wise contravene the policy declared by the Congress in the 
‘*national transportation policy.’’ In the absence of convincing 
evidence that special rates are justified by the facts and cir- 
cumstances in particular situations, every rate should bear its 
fair share of the transportation burden. (Emphasis supplied) 


That decision was affirmed and followed in I. & S. 5831, Scrap Rails 
Southern Ports to Chicago, 283 I. C. C. 357, (decided October 19, 1951). 

Despite the repeated efforts of those who seek a change in the law to 
create it, there is no real inconsistency between the decisions in the New 
Automobile and similar cases, on the one hand, and the decisions, just 
adverted to on the other hand, if all of them are considered in their true 
rationale. In each of them, the Commission simply dealt with the prob- 
lem confronting it and applied the law to the end of carrying out its 
responsibilities under the Act. As stated at page 534 of the decision in 
the New Automobile Case: 
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What constitutes a minimum reasonable rate is a matter to be de- 
termined in the light of the facts of record in each individual case. 


We must, of course, face the fact that the particular mandate here under 
consideration 1* was repeated in each separate part of the 1940 Act and 
that it had to be given some effect in the administration of that Act. But 
when we consider all three provisions to which the proponents of the 
1940 Act referred when they insisted during the debates that water 
carriers and carriage were being protected, the function to be played 
by each of the three provisions becomes crystal clear. Why, for example, 
did Senators Reed and Wheeler refer so pointedly to three provisions 
as having been specifically designed to protect water carriers? Consider- 
ing the general atmosphere in which the law was passed the reason is 
plain. The concluding sentence of section 305(c), which has been quoted 
in this chapter, was obviously intended as a guarantee that existing 
differentials, water under rail, should not be cancelled out, thus leveling 
off the rates, as feared by Senator Miller. There was no necessity or 
occasion to include a similar provision in Parts I and II of the Act 
because the rate structures of rail carriers and motor carriers were not 
in the same juxtaposition. That is, there was no recognized ‘‘differen- 
tial’’ or difference to protect. Stated another way, the concluding 
sentence individual to section 305(¢) was intended to recognize and pre- 
serve a differential in favor of the water carriers sufficient to offset their 
service disabilities. It does not mean that water carriers, in any given 
situation where they are the high-cost carrier, could establish differen- 
tials lower than necessary to meet their competition. In the latter sense, 
they are given no greater freedom of action than are the railroads under 
like circumstances. 

When it came to rates for the future, however, the situation was 
different. As to that, Congress evidently felt that rates for each mode 
of transportation should be made with particular reference to the con- 
ditions affecting each mode. But that fact does not affect in any manner 
the determination of Congress to protect the water carrier differential. 
It would be strange, indeed, to attribute to Congress a desire to protect 
differentials already in existence, as it did in section 305(c) and in the 
same law throw the matter of differentials for the future open to preda- 
tory and destructive competitive practices. 

To summarize, Congress, in section 305(c) protected existing dif- 
ferentials in favor of water carriers; it provided protection for the 
future in section 15a(2); and overriding both it enacted a new trans- 
portation policy designed, among other things, to preserve inherent ad- 
vantages and promote sound economic conditions within and among the 
various agencies, and which condemned destructive competitive practices. 
Those are the three protective measures repeatedly referred to by those 
in charge of the 1940 Act. 


17 Viz, that: 
In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall give due consideration, among other factors, to the effect of the 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed. 
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The So-Called “Umbrella Theory” in Ratemaking 


The school of thought which advocates the exercise of absolute 
independence or individualism in ratemaking put forward what, to them, 
is an unanswerable argument. They say that if and when the Commis- 
sion disapproves a reduced rail rate which is reasonably compensatory, 
per se, and, in doing so, considers, among other things, the effect which 
such a rate might have on another form of transportation it is compelling 
the railroads to hold a rate ‘‘umbrella’’ over the heads of their less 
efficient competitors. It has been the constant reiteration of this familiar 
cliché which, more than any other single factor, has given impetus to 
the matter of changing the law. 

First of all, what is an ‘‘umbrella’’ in the sense it is here used? 
It must, of course, contemplate a ‘‘difference’’ or ‘‘spread’’ in the 
relation of the rates of one type of carrier over those of another type. 
But, if such a relationship is contemplated or commanded by the law, 
the so-called ‘‘umbrella’’ is lawful. It follows, therefore, that to be 
regarded as unlawful, the alleged ‘‘umbrella’’ must reflect either of 
two possible conditions : 


(a) It could consist of a reasonable ‘‘difference’’ or ‘‘differential,’’ 
over an unreasonably high rate by the low-cost carrier, or 


(b) It could reflect an unreasonable ‘‘difference’’ or ‘‘differential’’ 
over a reasonable rate by the low-cost carrier. 


In other words, if the compared rate by barge is reasonable, and if the 
‘“difference’’ or ‘‘differential’’ over such rate is no more than reasonable, 
the relationship of the rates cannot be characterized as an ‘‘umbrella’’ 
in the odious sense in which that term is ordinarily used. In Rail and 
Barge Joint Rates, 270 I. C. C. 591, the Commission, after protracted 
litigation stemming from the so-called Denison Act,'* prescribed a basis 
of differentials which resulted in joint-rail-and-barge rates differentially 
lower than all-rail rates. Could it fairly be said that such prescribed 
‘“differentials’’ constituted an improper, unfair, unjust, or unreasonable 
‘*umbrella’’ over barge rates? 

As a matter of fact, the Commission, in that case prescribed 
‘*differentials’’ without bringing the joint rates, as such, in issue. 
Moreover, the Commission prescribed the ‘‘differentials’’ notwithstand- 
ing its statement on page 606 that: 





18 Enacted May 29, 1928, as Section 2(e) of the Inland Waterways Corporation 
Act of June 3, 1924. In it common carriers by water were authorized to apply for 
and obtain from the Commission certificates of public convenience and necessity 
for the operation of through routes and joint rates with connecting common carriers 
by railroad. Upon receipt of such applications the Act provided that the Commis- 
sion “thereupon, by order” should direct such connecting common carriers by rail- 
road to join with the water lines in through routes and joint rates, and the Com- 
mission was directed, among other things, to fix “minimum. differentials between 
all-rail rates and joint rates in connection with said water carriers.” (See Procedure 
Under Barge Line Act, 148 I. C. C. 129, (1928). 
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In the face of these facts 1° we cannot find that at the present time 
there are demonstrable economies in barge-rail transportation on 
the Mississippi River and its tributaries * * * which from the 
standpoint of cost of service would justify differentials. (Emphasis 
supplied) 


The railroads sought Court review, alleging that: 


The prescription of differentials between all-rail and barge-rail 
rates which are not justified by economy of the barge-rail service 
but which are for the purpose of offsetting the inferiority of the 
service deprives the railroads of their inherent advantages contrary 
to the National Transportation Policy. (Emphasis supplied) 


The Supreme Court, in Alabama G. 8. R. Co. v. United States, 
340 U.S. 216, at 223, answered this contention as follows: 


Admittedly, barge service is worth less than rail service. It is 
slower, requires more handling and entails more risk. A shipper 
will pay only what the service is worth to him. The shippers’ 
evidence, the Commission found, indicated a fairly unanimous view 
that the principal worth to them of shipping by barge was the 
saving in transportation expense which it offered. The Commis- 
sion is not bound to require a rate as high for the inferior as for 
the superior service. To do so would certainly destroy the principal 
worth of the inferior service and send all freight to the railroads; 
practically there would be no competition between the different 
modes of transportation. (Emphasis supplied) 


Other decisions to the same general effect are Interstate Commerce 
Commission v. Mechling, 330 U. S. 567; and Dixie Carriers v. United 
States, 351 U. S. 56. 


If the term ‘‘umbrella’’ is used to describe an unwarranted spread 
between the rates of competing modes of transportation we have no 
quarrel with it. What we do object to is the persistent and calculated 
effort of the rail carriers to make it apply to the differential relationship 
which has always obtained in respect to barge rates and which has been 
repeatedly affirmed as proper by the Commission and the Courts. 


THE BarGeE LINE DIFFERENTIAL 


It is unfortunate that the question of a barge-line differential, 
as a matter of principle, was not made the subject of more direct debate 
than it was during the course of the hearings and the debates on the 
floor of the 1958 Act. The witnesses for the water carriers *° testified 
flatly that without a rate structure made and maintained on the basis 


19 The “facts” referred to consisted of elaborate cost studies submitted by rail- 
roads and barge lines, as restated by the Commission’s Bureau of Cost Finding. 

20 John L. Weller for Seatrain Lines (Tr. 18 et seq); Ralph B. Dewey, President 
Pacific American Steamship Asso. (Tr. 34 et seq); G. C. Taylor, President, Missis- 
sippi_Valley Barge Line Company (Tr. 91 et seq); A. C. Ingersoll, Chairman of 
the Board, American Waterways Operators, Inc., (Tr. 104 et seq), and others. 
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of differentials under corresponding rail rates, water carriers could 
not hope to participate in competitive transportation. But these 
statements were not challenged or questioned in such a direct manner 
as to promote active discussion. It will be helpful, at the outset, there- 
fore, to consider the testimony of Honorable Burton K. Wheeler, formerly 
Chairman of the Senate Committee on Interstate and Foreign Commerce 
who, as we have shown, ‘‘was one of the managers of Transportation 
Act, 1940,’’ and who ‘‘also introduced the 1935 Act which became Part 
II of the Interstate Commerce Act.’’ At Tr. 7 Senator Wheeler stated : 


The distinguished Senator from Florida asked me if I would be 
willing to relate the legislative history of the provisions relative to 
ratemaking. 


Senator Wheeler undertook to show that Congress, in enacting the 
1940 Act, fully intended to preserve the ‘‘inherent advantages’’ of each 
type of carrier and not to require carriers of one type to maintain 
rates solely to protect the traffic of a competitor. The Senator referred 
to and quoted the mandate in paragraph (2) of section 15a that the 
Commission must give consideration, among other things: 


To the effect of rates upon the movement of traffic by the carrier 
or carriers for which the rates are prescribed (Tr. 8). 


After commenting on this provision the Senator went on to state: 


The other change in the 1940 Act to preserve to the railroads as 
well as other carriers their inherent advantages, was to the effect 
that they should not be required to maintain rates which would 
be unreasonably high, judged by other standards, for the purpose 
of protecting the traffic of a competitor. (Tr. 8). 


The language underscored is not in the 1940 Act, as inferred, but has 
been lifted bodily from the Commission’s decision in Seatrain Lines 
v. Akron, C. & Y. Ry. Co., 243 I. C. C. 199, at page 214. The difficulty 
in appraising the value of the Senator’s testimony before the committee 
and its bearing upon the effect of the present amendment on water 
carriage 2! lies in the fact, as we have stated, that his entire discourse 
was directed to that phase of the legislative history which had to do 
with the possibility that the rates of water carriers might be increased 
as a result of the 1940 legislation. For example, at Tr. 8 he said: 


As a matter of fact, there was fear—claimed fear on the part of 
the water carriers that what the Commission would do would be to 
raise the water carriers’ rates up to the railroad rates so that they 
would lose traffic. But we specifically—and Senator Norris asked 
that question on the floor of the Senate—assured them that, of 
course nothing of the kind could take place under the bill. (Em- 
phasis supplied) 





21 We agree that Senator Wheeler should know as much about the legislative 
history of the 1940 Act as any living person. 
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It is extremely unfortunate that the Senator did not also recall Senator 
Norris’ further inquiry 7? about rate reductions; 


Senator Norris: Suppose, however, this bill should become a law, 
and an article of freight were to be transported which admittedly 
could be carried by water better than by railroad, and suppose the 
railroad should undertake to reduce its rate down to the water 


rate; Would there be anything in the law to prevent the railroad 
from doing that? 


Senator Wheeler: Of course, there would be. 


Senator Norris; Disastrous rates can be brought about by reducing 
them as well as by increasing them, as a matter of fact. 


Senator Wheeler; Exactly. 


Senator Norris; And the water carrier ought to be protected on 


the freight that ought to be carried by water rather than on the 
railroad. 


Senator Wheeler; It would be absolutely protected under this 
measure. 


Senator Norris: That is what I want to see done. 


Senator Wheeler: There is not any question about it. Under the 
ratemaking provision and under the other provisions (section 
305(c) and the transportation policy) I have read, there is not 
any question about it. (Emphasis and parentheses supplied) 


To continue with the Senator’s testimony: At Tr. 9 he was asked whether 
the Senate ever intended that the Commission ‘‘should set rates so that 
one mode of transportation would be protected against another mode?’’ 
Again, the Senator’s reply had reference to increases in rates. He said: 


Definitely not. There never was any such intention. We thought 
we were making it perfectly clear that there was no way in which 
water carrier rates could be raised so as to protect the railroads, 
and nothing to protect the motor carriers. We wanted it so that 
each one of them would have full advantage of their inherent 
advantages. (Emphasis supplied) 


When Senator Lausche, one of the principal advocates of the amend- 
ment, asked Senator Wheeler why the water carriers insisted upon 
protection of their inherent advantages, he was told: 


Well, they want it because they claimed they were afraid that. the 
I. C. C. was railroad minded and that if they were regulated by 
the I. C. C., the Commission would raise the water rates up to the 
level of the rail rates, and the barges would lose their inherent 
advantage. And so we wrote in language for that purpose not only 





22 We have already quoted this repartee but for the reader’s convenience we 
repeat it here. 
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as a policy but in the ratemaking provisions of the act. (Emphasis 
supplied) 


Considering the purpose of the 1940 regulation, the nature of the 
opposition to it, and the fact that preservation of low-cost water trans- 
portation as an incident of regulation, was the primary objective of the 
law makers, there can be no question that the term ‘‘inherent advantage,’’ 
in its application to water carriers, was regarded as synonymous with 
the accepted fact that such carriers had traditionally provided trans- 
portation at a lower cost to the shipper than that which applied for 
rail transportation. As stated in the report of the House Committee 
on Interstate Commerce in S. 2009 which, as amended in joint com- 
mittee conference, became Transportation Act, 1940: 


The manifest difference in the economic advantages of transporta- 
tion by water, highway and rail, makes the question of rate adjust- 
ment as between these carriers a practical question. The bill is 
so drawn as to make it plain that there is no purpose to adjust 
rates so as to deprive any type of carrier of the inherent advantage 
of his cheaper cost of carriage. (Emphasis supplied) 


As stated, neither Senator Wheeler nor the members of the Com- 
mittee, during the course of his testimony during the current hearing, 
came to grips with the fundamental question, viz., can a competitive 
rail rate be deemed reasonable wnless it does reflect a reasonable 
‘“differential’’ over a reasonable rate by water? 

At Tr. 31, 32 of the May 20, 1958, hearing Witness Weller (Sea- 
train) and Senator Purtell became involved in an argument over the 
construction to be placed upon the original language of the ratemaking 
amendment approved by the Smathers Subcommittee. Mr. Weller 
argued that if the rail carriers reduced their rate to a level which would 
destroy water carriage, the original language would preclude the Com- 
mission from any consideration of that result. Senator Purtell stated: 


That is not the intention of the Committee. 


The Senator had first called Mr. Weller’s attention to section 307(d) 
of the Act (unchanged by the amendment) which provides that: 


In a ease of a through route where one of the carriers is a common 
carrier by water, the Commission shall prescribe such reasonable 
differentials as it may find justified between all-rail rates and the 
joint rates in connection with such common carrier by water. (Em- 
phasis supplied) 


During the course of this argument Senator Bible asked Mr. Barton, 
Counsel for the Committee, to state his views on the effect of the law 
in the matter of differentials. This colloquy occurred: 


Mr. Barton: Senator Bible, under the Mechling case, the things 
that Senator Purtell has mentioned are true. Water carriers must 
have lower rates than the railroad carriers. As I understand it, 
section 305(c) of the Interstate Commerce Act guarantees them 





brj i & 


MARCH, 1959 679 








that right. What is proposed in section 5 of S. 3778 is this: 
Where the railroads have a natural advantage in cost, they can 
propose rates accordingly, of course, subject to what Senator 
Smathers said about unfair, destructive competitive practices 
contained in the national transportation policy. The entire act 
is interpreted in the light of that policy. 


Senator Bible; If it is apparent that there is an unfair competitive 
destructive practice, does Seatrain have the right to be heard? 


Mr. Barton: Yes. 


Senator Bible: My understanding is that they would have the 
right to be heard. 


Mr. Barton; That is right, on an unfair, destructive practice. 
Senator Bible; Yes. 

Senator Yarborough; You mean if this law were enacted a de- 
structive practice could be considered under section 5 in fixing the 


rate of the railroad, if it were destructive to a competing mode of 
transportation? 


Mr. Barton; Yes, I see nothing to stop a carrier from showing 
unfair destructive competitive practices. (Emphasis supplied) 


At another point in the hearing (Tr. 120) Counsel Barton inter- 


jected : 


Senator Monroney, I think I should keep the record straight on 
this. Under the Mechling Case ** I was showing you yesterday I 
believe it is proper to say that the railroads can not cut under 
the barge lines; 305(c) and other provisions prevent that. (Em- 
phasis supplied) 


Whereupon Senator Smathers commented : 


I don’t object to their (meaning railroads) meeting those (barge) 
rates, but I don’t think they should be allowed to go below a normal 
rate to destroy the very competition that made the low rate possible. 
(Emphasis and parentheses supplied) 


The debates on the floor of the House contained no reference to 


a water-carrier differential, as such. They do, however, throw some 
light upon the character of the competition envisaged by the legislators. 
For example, Representative Allen of Illinois, one of the floor managers, 
had this to say: 


This bill—section 5—contains a new rule of competitive ratemaking 
to be added to the Act. It is designed to promote healthy rate 


23 Interstate Commerce Commission v. Mechling, 330 U. S. 567. 








I. C. C. PRACTITIONERS’ JOURNAL 





competition between the different forms of carriage. It applies 
with equal force and effect to railroads, trucks, and barges. It 
would give carriers greater free play in establishing reduced rates 
if those rates are compensatory and do not discriminate unjustly 
among shippers. It would do this, however, without legalizing the 
‘‘law of the jungle.’’ The competition would have to be fair com- 
petition. This should benefit not only the carriers, but the shipping 
and consuming public as well—for it will enable the public to enjoy 
the obvious benefits of relatively lower rates where any mode of 
transportation can offer rates and still show a profit. (Vol. 104, 
Cong’! Ree., June 27, 1958, p. 11351) (Emphasis supplied) 


And Chairman Harris of the House Committee on Interstate and 
Foreign Commerce said: 


I am sure that every member of this House, if asked about the 
transportation system of America, would say that we have, in fact, 
the finest system in the world and that we must maintain a sound 
transportation system. And that means that we must maintain 
all modes of transportation, the trucks, the buses, the railroads, 
the water carriers, barges, the airlines, private carriers, contract 
carriers, and all. 
- * * * 

Their (the water carriers) feeling about it now is caused by need- 
less fear of what might result because of this. But what we have 
done is to insist that the Commission consider the transportation 
policy of 1940, and the New Automobile case that was laid down 
by the Commission in 1945. (Parentheses and emphasis supplied) 
(Ibid 11,359) 


Asked by Representative Thompson (Texas) whether ‘‘it was intended 
by the bill to take away any of the inherent advantages of the coastal 
(water) carriers’? Chairman Harris replied: 


Very definitely and positively not, and the Commission must take 
into consideration the transportation policy of 1940. (Ibid 11,359) 


The writer of this memorandum called on Senator Smathers while 
this matter was pending to express his fear that the bill, as originally 
drafted by the subcommittee, would kill water competition. The Senator 
responded in his usual vigorous manner to the effect that the subcom- 
mittee intended no such result and that if they had the slightest thought 
that it would ensue they would not propose the bill. 

If the Commission continues to believe, as it has from the beginning 
of barge-line transportation, that there must be a differential in the 
rates, it may comply fully with the avowed intention of the legislators 
by insisting upon a perpetuation of that relation. 

In this connection, the comments of Commissioner Murphy in a 
separate expression in I. & 8S. 6560, Aluminum Sulphate—Houston to 
Florida, 299 I. C. C. 583, (decided December 21, 1956), are of special 
significance : 
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Generally speaking, rail carriers provide a service superior to that 
of barge-line transportation and the national transportation policy 
makes it incumbent upon us to consider this factor in regarding 
the justness and reasonableness of rates. A differential in favor 
of the water routes has been found necessary to offset their inferior 
service and afford both modes of transportation a fair opportunity 
to compete for the traffic. In my opinion this criterion is equally 
as important in determining that the proposed rates are not 
just and reasonable as their failure to show the compensativeness of 
the rates. (Emphasis supplied) 


Note that under Commissioner Murphy’s philosophy a proposed ‘‘parity’’ 
rate would violate section 1, as being less than a ‘‘reasonable minimum 
rate,’’ as well as section 4 for being ‘‘lower than necessary to meet 
existing competition by water.’’ This is an important phase of the 
problem which will be discussed later herein. 

During the debate in the Senate, Senator Kefauver expressed a 
great interest in the perpetuation of a system of rates which would 
preserve water carriage. The discussion is so important that it is 
quoted below rather fully from Volume 104, Cong’l Rec. June 11, 
1958, at pages 9758, 9759. Senator Kefauver stated his position thus: 


Mr. Kefauver; We know that in the past some efforts were made 
by some carriers to reduce their rates on a part of a system where 
they were competing with a water carrier, with the point in mind 
of almost eliminating the competition of the water carrier. It 
was alleged that that might be done in order to get the water carrier 
out of business, and then raise rates later, and also making up the 
losses on some other parts of the system. I am sure that that is 
not being contemplated under the language of the provision we 
have been discussing, or that that is the intention of the language. 

However, I should like to ask the Senator a question. We 
know that each form of transportation should have opportunity 
to make rates reflecting the different inherent advantages each has 
to offer, so that in every case the public may exercise its choice, 
cost, and service considered, in the light of the particular trans- 
portation task to be performed. 

Is it the intention of the subcommittee that nothing should 
interfere with the public’s realizing the beneficial or lower cost of 
each form of transportation that is offered ? 


Senator Smathers assumed the burden of replying, stating: 


Mr. Smathers: The Senator is correct. We do not expect anything 
to interfere with it. We say in our report that emphasis is placed 
on the fact that each mode of transportation has an inherent advan- 
tage over other modes of transportation. Water carriers, for ez- 
ample, have a certain inherent advantage over any other type of 
carrier. It is that a water carrier can carry cargo cheaper in bulk 
than almost any other type of transportation. 
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We want the public to be the beneficiary of each mode of trans- 
portation, and we ask the I. C. C. to recognize the inherent advan- 
tages of the various modes of transportation. (Emphasis supplied) 


Then Senator Lausche, an ardent supporter of the bill,?* undertook to 
further assure Senator Kefauver. He stated: 


Mr. Lausche: Mr. President, will the Senator yield at that point? 
Mr. Smathers: I yield. 


Mr. Lausche: The report of Senator Wheeler, who was chairman of 
the committee which wrote the report in 1940, setting forth the 
principle that each mode of transportation shall enjoy fully its 
inherent advantages, pointed out that the water carriers at that 
time were specifically interested in not being deprived of using to 
the fullest their advantage in being able to carry cargo at low rates. 
It was on the basis of the arguments made by the water carriers 
that the declaration of policy was made that all modes of transpor- 
tation shall be protected, to make certain that the public will enjoy 
the inherent advantages of each. 

I must say to the Senator from Florida and to the Senator from 
Tennessee that it was the purpose of the subcommittee to carry into 
effect, through the language used, the identical thoughts expressed 
by the Senator from Tennessee, that each mode of transportation 
is to be insured the fullest enjoyment of its inherent advantage in 
transporting passengers and cargo to the end that the public shall 
be served. (Emphasis supplied) 


Although it is unfortunate that the differential, as such, was not 
more definitely pinpointed, the feeling is inescapable that it was in the 
minds of those considering the bill. 


The New Law as it Bears upon the Administration of Section 4 of the Act 


Section 4 of the Act contains, among other things, a positive pro- 
vision against the assessment by a railroad of a higher rate or charge 
for a shorter distance than for a longer distance over the same line or 
route in the same direction. Without more, that prohibition would be 
absolute. The section, however, goes on to provide that the Commission, 
‘in special cases after investigation,’’ may grant relief from an other- 
wise rigid application of the rule. Such a grant, however, is subject 
to specific qualifications, one of which is that: 


The Commission shall not permit the establishment of any charge 
to or from the more distant point that is not reasonably compen- 
satory for the service performed * * * 


This qualifying language was first included in the law in connection 
with the enactment of Transportation Act, 1920, through which the 
railroads of the country were returned from Federal to private control. 





24]t must be remembered that the bill under consideration on the floor of the 
Senate carried the amended section 5, not the section as originally drafted by the 
subcommittee. 
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As a part of that changeover Congress endeavored to pass a law which, 
aided by proper administration on the part of the Commission, would 
enable the railroads to enjoy net railway operating incomes which, under 
efficient and economic operation, would produce for them a fair return 
on the value of their properties devoted to transportation. As an aid to 
the attainment of this objective Congress enacted a number of provisions 
designed to protect the revenues of the carriers against unwarranted 
dissipation from sources within or without the railroad industry.*5 
Among these was the ‘‘reasonably compensatory’’ rule of the fourth 
section. Through it Congress sought to prevent the railroads from im- 
provident and destructive rate reductions under the guise of meeting 
competition. 

This important amendment to the fourth section was motivated by 
two primary circumstances: First, the desire, as stated, to preserve rail- 
road revenues; and secondly, to aid in the resurgence of water trans- 
portation (particularly on the inland river system) which the Director 
General of Railroads had put in motion during World War I. 

Since the term ‘‘reasonably compensatory’’ is not self-definitive it 
remained for the Commission to take enabling action to give it life. 
This it did in a classic decision 2* in Transcontinental Cases of 1922, 
74 I. C. C. 48, the first major fourth-section proceeding following the 
1920 amendment. In it the Commission declined to entertain the con- 
struction advocated by the intermountain interests (congenital opponents 
of fourth-section relief) on the ground that it, in effect, would require 
a rigid application of the long-and-short-haul rule, thus rendering nuga- 
tory the provisions for relief in ‘‘special cases.’’ It likewise refused 
to accept the contention of the railroads that the amendment amounted 
to nothing more than restatement of the then existing law. 

In commenting upon the part that water transportation should play 
in the administration of the amended fourth-section, the Commission 
eame directly to the point. It first referred (page 71) to section 500 
of Transportation Act, 1920, which indicated the purpose of Congress— 


to promote, encourage, and develop water transportation, service, 
and facilities in connection with the commerce of the United States, 
and to foster and preserve in full vigor both rail and water trans- 
portation. (Emphasis supplied) 


and then added: 


It clearly would defeat the intent of Congress to foster transporta- 
tion by rail and water in full vigor if the rail carriers were per- 
mitted, at little or no profit to themselves, to operate so as to deprive 
water carriers of traffic which the water carrier would normally 
handle.2* (Emphasis supplied) 


25 For example: It placed restrictions on the construction of new lines; increased 
the Federal power over intrastate rates; conferred minimum rate power on the 
Commission; provided for policing the issuance of new securities, and so on. 

26 This decision has provided the guiding principles governing consideration of 
fourth-section cases since its pronouncement. 

27 The water transportation there under review was in intercoastal commerce 
via the Panama Canal. 
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On the ‘‘revenue’’ side of the equation, the Commission said, at page 71: 


The requirements of section 15a may not be defeated or jeopardized 
by the action of particular rail carriers seeking to augment their 
own net earnings, irrespective of the effect of rate changes adverse 
to the carriers of the country generally, or of a large territorial 
group. 
* * * 7 

Moreover, it must be borne in mind that where the out-of-pocket 
theory is used as a rate basis, there is inevitably thrown upon the 
rest of the traffic the task of providing the bulk of the net return 
contemplated in section 15a. Too wide an extension of the out-of- 
pocket theory would transpose the entire burden of producing divi- 
dends and interest and meeting other fixed charges upon only a 
part of the traffic carried. 


And then, having in mind the preservation of both railroad revenue 


and water transportation, the Commission proceeded to enumerate the 
various elements, all of which must coincide, to constitute a ‘‘ reasonably 
compensatory’’ rate in the administration of the fourth section. To 
meet these tests the Commission held (page 71) that a rate to be ap- 
proved as a ‘‘relief’’ rate: 


(1) Must cover and more than cover the additional expenses in- 
curred in handling the traffic to which it applies. 

(2) Must be no lower than necessary to meet existing competition ; 

(3) Must not be so low as to threaten the extinction of legitimate 
competition by water carriers, and 

(4) Must not impose an undue burden on other traffic or jeopardize 
the appropriate return on the value of carrier property contem- 
plated in section 15a of the Act. 


It may be added that rates of this character ought, wherever pos- 
sible, to bear some relation to the value of the commodity carried 
and the value of the service rendered in connection therewith. We 
also find that where carriers apply for relief from the long-and- 
short-haul clause of the fourth-section and propose the application 
of rates which they designate as ‘‘reasonably compensatory,’’ they 
should affirmatively show that the rates proposed conform to the 
criteria indicated above. (Emphasis supplied) 


For our present purposes it is important only to determine to what 


extent, if any, these accepted principles have been changed by the new 


law 


, At Tr. 153 of the hearing on May 21, 1958, before the entire Senate 


Committee, Witness Langdon, speaking for all railroads, said: 


In connection with fourth-section rates in the future, assuming this 
(section 5 of S. 3778) were in the law today, as recommended, we 
still, in applying for fourth-section relief, would have to show 
that our rate was not lower than necessary to meet the competition. 
(Emphasis and parentheses supplied) 
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and at Tr. 154, he repeated that— 
Section 4 would not be changed by this legislation. 


Despite this candid statement on the part of the railroads, there is 
an undercurrent of opinion in loose discussions of the law that have come 
to our attention, that the quantum or earning power of each individual 
rate proposed is really the only thing open to consideration by the Com- 
mission. Nothing could be farther from the truth. 

Apart from the fact that the fourth section has not been amended, 
there are other basic considerations which may not lawfully be ignored. 
First of all, it must be borne in mind that the charging of a rate to an 
intermediate point higher than to a farther-distant point over the same 
line or route is discriminatory on its face. Administrative sanction for 
such a discrimination depends absolutely upon a showing, upon appli- 
cation to the Commission, that a ‘‘special case’’ is made out which 
justifies a grant of relief from the otherwise rigid provisions of the 
section. One of the conditions precedent which Congress specifically 
laid down in connection with such a grant is that any rate proposed 
as a predicate for relief must be ‘‘reasonably compensatory for the 
service to be performed.’’ ‘‘ And, as we have taken pains to point out, 
one of the necessary elements of a ‘‘reasonably compensatory’’ rate is 
that it must be no lower than necessary to meet the competition set forth 
as its justification. The logic underlying that qualification is beyond 
question. Since competition is the sole basis for immunizing the me- 
chanical discrimination created, it follows that if and to the extent a 
proposed rate goes beyond the necessities of the case, it is to that extent 
unlawful. 

A second necessary ingredient in the makeup of a ‘‘reasonably com- 
pensatory’’ rate is that it must not be ‘‘so low as to threaten the ex- 
tinction of legitimate competition by water.’’ If a proposed rate, lower 
than necessary to meet competition, would bring about or even 
‘*threaten’’ to bring about such a result, it must also follow that the 
applicant railroad is seeking to destroy the very foundation upon which 
the ‘‘special case’’ is built. In this connection it is interesting to recall 
a remark by Senator Smathers at the May 20, 21, 1958, hearings (Report 
120) on the matter of rate cutting. He said: 


I don’t object to their (meaning railroads) meeting those (barge) 
rates, but I don’t think they should be allowed to go below their 
normal rate to destroy the very competition that made the low rate 
possible. (Emphasis and parentheses supplied) 


Lastly, there is nothing in the fourth section, specifically or by im- 
plication, which makes it necessary for the Commission to consider the 
‘inherent advantages’’ of the competing modes of transportation. The 
duties and responsibilities of the Commission are clearly marked out in 
the statute, itself, and turn on special considerations peculiar to section 4. 
The principles here outlined are fully supported by the decisions in 
Pacific Coast Fourth Section Applications, 264 I. C. C. 36, 39, 40 (1945) ; 
and Citrus Fruit From Florida to North Atlantic Ports, 266 I. C. C. 
627, 637 (1946). 
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The Legal Status of a Proposed Competitive Rate Which is Lower than Necessary 
to Meet the Competition Alleged 


We have shown that under section-4 standards a reduced rate 
which is lower than necessary to meet the competition advanced in 
justification must be condemned. What is the status of such a rate 
under other provisions of the Act? Under section 4, the predominant 
question concerns the existence and force of the competition alleged. In 
the absence of fourth-section considerations, the Commission must de- 
termine whether the carrier proposing the reduction has put in motion 
a destructive competitive practice or has taken action derogative to the 
promotion of sound economic conditions in and among the several car- 
riers, contrary to the mandates of the national transportation policy; 
whether the proposed rate would have a tendency to break down a 
normal rate structure or otherwise constitute an improvident waste of 
carrier revenue, contrary to sections 1 and 15a of the Act; or whether 
such a rate would be lower than a minimum reasonable rate. While it 
is true that in determining the bona fides of intermodal competition the 
matter of the relative costs of performing the service becomes a factor 
of importance, it is by no means the exclusive factor. 

It should not be necessary to labor the point that proposed com- 
petitive rates which demonstrably go beyond the necessities of the case, 
do not make for sound economic conditions. And by the same token 
it should require no undue strain on the mental processes to conclude 
that rates of the character described constitute a destructive practice 
per se. Excesses committed under the guise of competition are destruc- 
tive on their face. 

In Patterson v. Louisville & N. R. Co., 269 U. S. 1, the Supreme 
Court held that the charging of a higher rate at a lesser distant point 
along the same route is prima facie unreasonable under section 1. While 
a grant of relief under section 4 would cure this defect to the extent 
necessary to meet bona fide competition at the terminal point, the pre- 
sumption of unlawfulness would certainly attach to any excess beyond 
competitive necessity. 

Since 1945, the railroads have been given authority to establish 
horizontal increases on ten or more occasions. We must assume that 
these increases were deemed necessary to keep the railroads in a healthy 
condition and to meet the ratemaking standards of section 15a. How 
could approval of excesses in competitive ratemaking be made to square 
with those objectives? These cumulative increases, piling up at the rate 
of one or more per annum, have swollen the overall rate structure of the 
railroads to such an extent that it has become comparatively easy to 
make spot reductions on selected commodities and still make a respectable 
showing of car-mile earnings as compared with prewar standards. If 
necessary, such earnings may be bolstered by an increase in minimum 
carload weights. 

But the Commission is under no obligation to restrict its super- 
vision over rates to such a narrow range as that contemplated in the 
railroad propaganda. In other words, it is not bound to close its eyes 
to everything other than the bare quantum and earning power of the 
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rate on a single and carefully selected commodity. In Trunk Line and 
Ex-Lake Rates on Iron Ore, 69 I. C. C. 589, the Commission stated that 
the mandate laid upon it by Congress and expressed in the ratemaking 
rule which is still in section 15a, was not of a ‘‘transitory’’ nature, but 
carried with it a continuing obligation to protect the rate structure of 
the country against wasteful and improvident actions on the part of 
the carriers. 

When the Commission, in Petroleum Between Washington, Oregon, 
Idaho, and Montana, 234 I. C. C. 609, came face to face with a three- 
way competitive struggle involving rail, motor, and water carriers, which 
had all the symptoms of an embryonic rate war it had no hesitancy in 
applying the foregoing philosophy. It found not justified a proposed 
competitive rail rate which more than covered fully distributed costs 
because of its conviction that the reduced rate was lower than necessary 
to meet the alleged competition, and in explaining its action, it said: 


We were given the power to fix minimum rates, however, primarily 
for the purpose of preventing destructive competition in rates and 
promoting the financial stability of the transportation agencies. 
Our duty in the exercise of that power is not done, therefore, 
if we allow competitive rates to gravitate to the lowest possible level. 
Minimum rates should be fixed, if it can be done, at levels which 
are consistent with some degree of carrier prosperity; and in so 
fixing them we ought to be able to count on the cooperation of the 
shippers, because reasonable prosperity for the carriers is in the final 
analysis to the advantage of those whom they serve. (Emphasis 
supplied) (See also Sugar From Houston, Tex., to Texas Points, 
50 M. C. C. 775; and Gasoline From San Francisco Points to Ogden, 
Utah, 198 I. C. C. 683). 


Because they felt that the decision of the Commission amounted to 
an unlawful interference with managerial discretion, the railroads de- 
cided to make it a test case for the courts. In the latter proceeding the 
Commission’s action was affirmed. Scandrett v. United States, 32 Fed. 
Supp. 995; Same v. Same, affirmed per curiam, 312 U. S. 661. 

Nothing in the deliberations on the 1958 act indicates any sugges- 
tion that the Commission should relax its vigilance to the extent implicit 
in the position taken by the railroads. 


The General Burden of Transportation—Its Distribution Among the 
Commodities Transported 


As stated, those who urge that if a railroad is in a position to trans- 
port a given commodity at a rate which will yield revenue sufficient to 
eover fully distributed costs, plus or including a profit, as those costs 
are computed under prevailing methods of cost finding, it should be 
permitted to do so regardless of the effect upon competing forms of 
transportation, have an argument which has dramatic appeal. And in 
fairness to them it may be said that their position is based upon the 
proposition that acceptance of it would mean lower transportation costs 
and the possibility of lower prices to the consuming public. Statements 
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made by Senator Smathers during the hearings on May 20 and 21, 1958, 
will illustrate the point. Addressing himself to Witness Weller, who 
testified on behalf of Seatrain Lines, the Senator said at Tr. 31: 


Is not the public benefitted by the inherent advantage which you 
have when you are permitted to file a lower rate on a particular 
item from port to port than that which the railroads can get because 
you can do it and still be compensatory? 


Mr. Weller: That is right. 


Senator Smathers: That is all that we are seeking to do. Thank 
you very much. (Emphasis supplied) 


And at Tr. 45 we find this colloquy between Senator Smathers and 
Witness Weiss, who spoke on behalf of Teamsters Union: 


Senator Smathers: Let me ask you this question: Do you think that 
if a motor carrier could carry from Washington, D. C. to Pittsburgh, 
Pa., a commodity at a lower rate than a railroad, and the motor 
carrier came in and made an application for a lower rate, saying 
‘“We can do it and it is compensatory’’ then would the Commission, 
under your concept, be required to say ‘‘No, we will not give you 
that lower rate because to do so would be injurious to the railroad ?’’ 


Weiss answered to the effect that it depends on what is meant by ‘‘com- 
pensatory’’ and that the Commission is the best judge of that. 
To which Senator Smathers replied: 


Then what you say is that the Commission should be set up as a 
giant allocator of business; it will say the trucks should have this 
much business, the railroads should have this much business irre- 
spective of whether or not one mode of transportation can carry 
those goods at less expense and still be compensatory, giving the 
public whatever lower cost advantages it can, irrespective of that 
fact, they must allocate this business as a giant handicapper or an 
allocator. 


Again, at Tr. 111, Senator Smathers in disclaiming any intention 
‘‘to stop the Commission from considering what are destructive com- 
petitive practices’’ said :2° 


We are trying to get the Commission away from a practice that it 
has fallen into in the last 5 years, where certain of these cases, which 
I wish that you would read, they have said, even though an appli- 
eation for a rate—even though that rate would be compensatory, 
even though it would return a profit, and so on, we are not going to 
let them lower the rate because in lowering the rate, they would 
injure another mode of transportation, with the result that we have 
high prices, then, for these articles, fixed usually on what would 


28 To conserve text a slight paraphrasing is adopted which does not change the 
sense of the quotation. 
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amount in that particular instance to the less competent mode of 
transportation. So the public gets hurt in that particular situation 
was our belief. (Emphasis supplied) 


If ratemaking could be simplified to such an extent that considera- 
tion of the rate on a given commodity could be isolated to the point of 
excluding all circumstances other than the bare quantum of the rate; if 
cost finding could ever reach the stage where the cost of handling specific 
commodities could be determined with arithmetic precision ; and lastly, if 
rates for transportation were actually made to match the cost thus ascer- 
tained, the Utopia envisioned by Senator Smathers might be realized. 
But even a casual student of transportation knows that this is not the 
situation. 

The railroad rate structure, taken as a whole, is not something, each 
segment of which may be treated independently of all others. On the 
contrary, it is the product of years of study—of give and take—of trial 
and error—of voluntary action—and the compulsion of Commission 
orders. It is an integrated structure. And perhaps the greatest problem 
facing the carriers, as well as the Commission in making up the rate 
structure, has to do with what is described as the distribution of the 
general burden of transportation.2® So far as abstract costs are con- 
cerned, the tractive effort of the locomotive, or other indicia of actual 
costs, are not productive of any substantial distinction between pulling 
an equal weight of high class and low class freight. But any attempt to 
apportion to each commodity the relative share it must bear in the dis- 
tribution of the general transportation burden on any such hypothesis 
would destroy the entire fabric of the rate structure of the country. 
These things considered, it has long been recognized that in fixing freight 
rates, great care must be exercised to see that each commodity shall have 
assigned to it a share of the total transportation burden which, on basis 
of informed judgment, it is able to bear. Whether this process be 
described as the theory of ‘‘ what the traffic will bear’’ or ‘‘the value of 
the service’’ makes no difference. The necessity to apportion the trans- 
portation burden is always present, and will be so long as commodities 
are subject to different values and have different abilities to absorb in 
their ultimate price to the consumer the cost of transportation assigned 
to them. That is why it is futile to attempt to measure the rates on 
specific commodities by considerations of average costs. 

And that is why the carriers, as well as the Commission, must be 
ever alert to see to it that no action is taken which would result in too 
great a change downward in the relative position which has been as- 
signed to a particular commodity in the distribution of the general 
burden of transportation. Stated another way, if and when the rates 
on a given class or group of commodities have attained what may fairly 
be regarded as a normal level, it is not good ratemaking to approve 
reductions which threaten a breakdown of that particular portion of the 


29By the expression “general burden of transportation” is meant the total 
amount of revenue received from the entire mass of transportation which, in the final 
analysis, must be sufficient to support the carrier in a healthy economic condition. 
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rate structure, merely because such a reduction might operate to the 
selfish advantage of a particular carrier through the diversion of traffic 
from a competitor. And this is particularly true when the latter hap- 
pens to be the low-cost carrier. 

It may be argued, of course, that these evils could not arise where 
even the reduced rates would exceed the average costs on a fully dis- 
tributed basis. But they could. In any conceivable distribution of the 
transportation burden there must, in the nature of things, be assigned 
to many commodities a basis of rates which will yield revenues above 
fully-distributed costs. If this were not true it would not be possible to 
accord to low-grade commodities, such as sand and gravel, a relatively 
minor share in the general distribution. 

The Commission should continue to be the final arbiter in this mat- 
ter. In a letter to the Smathers subcommittee, dated March 28, 1958, 
the Chairman of the Commission pointed out the defects in any theory 
which would leave to earrier management complete discretion in rate- 
making, subject to review only to determine whether a proposed rate is 
compensatory from a quantitative standpoint. At pages 42, 43, of this 
letter the Commission stated : 


In other words, the theory seems to be that, if freed entirely 
from all restrictive regulations, the free play of competitive forces 
within the zone of reasonableness will automatically preserve all of 
the substantial inherent advantages of each mode of transportation ; 
and that the management of the carriers, in their competitive en- 
deavors, will voluntarily stop short of engaging in practices that are 
unfair or destructive, with sufficient margin on their side to protect 
the best interest of all of the carriers, the shippers, and the general 
public. 

The Commission, however, finds little, if any, support for this 
proposition in transportation history either at any time in the past 
or as it is being made presently in these carrier competitive situa- 
tions. In the first place, the determination of just what constitutes 
an unfair or destructive competitive practice frequently presents 
questions of considerable difficulty which, in the Commission’s judg- 
ment, require the services of an impartial and authoritative umpire 
or referee as a shield against possible vicious economic results. 
(Emphasis supplied) 


Which led the Commission to conclude: 


I believe that if transportation history teaches any one thing 
it is that while competitive forces generally are effective in reducing 
prices and improving standards of service, these very same com- 
petitive forces in the transportation field, if unchecked, will result in 
eliminating competition and disrupting reasonable and fair rate 
relations as between competing shippers, geographical areas, and 
territories. 

It is the view of the Commission that any substantial relaxation 
of the existing controls or checks on freight rates, as now provided 
in the several ratemaking provisions of the Act, as those provisions 
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are presently interpreted by the Commission, would be a step back- 
ward from a sound solution of the problems confronting the trans- 
portation industry, including the railroads and the shipping public. 
The Commission’s opinion on this, it should be emphasized, is based 
upon its day-to-day practical and objective experience in analyzing 
and evaluating the evidence and arguments of carriers and shippers 
in given situations, with due consideration for the general public 
interest in ratemaking. (Emphasis supplied) 


As early as January 19, 1940, the Commission, in commenting upon 
the importance of distributing the transportation burden among com- 
modities without a slavish devotion to cost considerations, said: 


Let us suppose, for example, a situation where competing rail- 
roads, coastwise steamship lines, and trucks all maintain to 
their own and the shippers’ satisfaction in general, a comparatively 
high level of freight rates on various packaged goods of high value, 
and some carrier, for the sake of a temporary advantage, undertakes 
to cut these rates. If this must be allowed, ultimately all of the 
competing rates will be reduced and a hole created in carrier reve- 
nues which may make it necessary to increase rates on traffic less 
able to stand the burden. We think that it should not be allowed, 
and that the Commission should be in position to prevent such a 
train of events by exercise of its authority over minimum rates. 
(Emphasis supplied) 


The considerations there mentioned are just as important today. If all 
modes of transportation are to be kept in a sound economic condition 
the Commission must be free to ferret out and condemn rate proposals 
which, if approved, would undermine the rate structure and promote 
rate wars. 


Cost oF SERVICE CONSIDERATIONS. 


The railroads, through their appointed spokesman,*® have argued 
that, apart from situations involving the fourth section, they should be 
free to publish any rate they see fit to publish provided, only that they 
do not discriminate against shippers, etc., and that the rate they propose 
is ‘reasonably compensatory.’’ Their notion of a ‘‘reasonably com- 
pensatory’’ rate, to use Mr. Langdon’s own description (Tr. 144) is one 
that would: 


cover our long-term, out-of-pocket costs, plus a contribution. 


The reason for the railroad advocacy of the ‘‘out-of-pocket plus’’ yard- 
stick in competitive ratemaking, is just as plain as the reason why both 
motor carriers and water carriers oppose it. Does it not follow that in 
preponderating two excusably selfish viewpoints we should have an im- 
partial umpire to make the final decision? On the question of compara- 
tive costs the Chairman of the Commission has expressed views which 


30 At the May, 1958, hearing on the ratemaking amendment Jervis Langdon, Jr., 
he 


Esq., spoke for the Association of American Railroads. 
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are irrefutable. At pages 31, 32 of his aforesaid letter dated March 28, 
1958, he stated : 


The most economical form of transportation is that form which, if 
rates reflected costs, would tend to be favored by shippers. For the 
purpose of ascertaining the most economical form of carriage, full 
costs should be the test. It is full costs that must be returned to the 
earriers if the transportation industry is to be kept healthy and 
vigorous. 


In this way, the public receives the full benefit of any advantages 
that attend the different modes of transportation, and the different 
modes are treated fairly and equally. Advantages need not neces- 
sarily be ‘‘inherent.’’ If a carrier or mode of carriage by reason 
of good management is able to operate at a lower cost than one less 
efficiently managed, the former should have the advantage flowing 
from that greater efficiency. (Emphasis supplied) 


Conclusion 


What effect the 1958 Act will have upon future litigation will de- 
pend, of course, upon how the Commission will interpret the will of 
Congress with respect to competitive ratemaking. It would seem to the 
writer that the Commission must either take cognizance of any improper 
or destructive moves of the carriers in setting up competitive rate struc- 
tures—or ignore them entirely. There is no middle ground. It could 
hardly adopt the latter course in the light of the insistence of the legis- 
lators that it is not relieved of its responsibility to condemn destructive 
competitive practices. 

This does not mean that the new law must be regarded as purely 
tautological or stripped of any realistic effect. It may be construed as a 
warning against the setting of relationships between the rates of com- 
peting modes of transportation without regard to the measure of the 
base rates of both. So administered, the Act would continue rate differ- 
entials where necessary to preserve competition, but would also couple 
such differentials with base rates which are reasonable on both sides of 
the equation. It will be interesting to observe the precedents as they 
appear. 
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Book Review 


NEW SHARES FOR OLD—THE BOSTON AND MAINE 
STOCK MODIFICATION 


By Robert L. Masson.* 385 pages. Boston, Massachusetts, Harvard University, 
Division of Research, Graduate School of Business Administration, 1958. $4. 50. 


REVIEWED By CHARLES E. BOoues f{ 


This book is a case history of the stock modification of the Boston 
and Maine Railroad, the first wholly stock modification plan completed 
under section 20b of the Interstate Commerce Act. The plan is traced 
along its way from the drafting stage in the financial and legal offices 
of the Railroad to the final action by the directors and then through to 
the Commission’s findings and the offer to the stockholders. The purpose 
of the book is to use the history of the Railroad’s experience in re- 
capitalization as a basis for testing the principles and procedures ‘‘in an 
area where theory and practice are far from settled.’’ 

The first chapter is a broad summany of the genesis of the plan, the 
provisions of section 20b and the nature of the problems—managerial, 
financial and legal—involved in recapitalization. The next four chap- 
ters trace the financial history of the railroad, culminating in a stock 
structure of rare complexity, and summarize the efforts of management 
to work out an acceptable voluntary plan to simplify the capital struc- 
ture. Many plans were considered. In October 1946, after four years 
of study, voluntary recapitalization was abandoned as impracticable 
without Federal legislation. 

The remaining chapters of the book are given over to study of the 
final plan submitted in the case and accepted by the Commission and the 
stockholders. The point of view is that of management as it prepared a 
plan which would be acceptable to the stockholders and would meet the 
tests of section 20b. Of special interest to management should be the 
role played by stockholders in shaping the plan and the discussion in 
Chapter VI of the failure of the railroad to give its stockholders ade- 
quate information concerning the plan. 

The legal phrases prescribing the findings which the Commission 
must make in a section 20b proceeding are discussed in Chapter VII. 
The author considers the tests to be applied in determining whether a 
plan will be in the ‘‘ public interest,’’ and will meet the ‘‘best interests’’ 
requirements. He discusses the ‘‘just and reasonable’’ clause, the inter- 
pretation by the Commission and the courts of the phrase ‘‘continuing 
accumulations’’ and other legal phases of a 20b proceeding, including 
the ‘‘necessity’’ for such proceeding to improve a capital structure. The 
remaining chapters deal with the planning of the new stock structure, 


* Robert L. Masson: State University of Iowa, A.B., 1912, A.M., 1915; Harvard 
University, A.M., 1922. Professor of Finance, Harvard Graduate School of Business 
Administration, since 1939. 

t Charles E. Boles: Columbia University, LL.B., 1915. Interstate Commerce 
Commission, Bureau of Finance, Assistant Director, 1936-1948; Director, 1949-1954. 
Associate of law firm of Blair & Blair, Washington, D. C., since 1954. 
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the capitalization rate, enterprise valuation in regulation, the basis for 
allocation, the railroad’s explanation of the allocation, analysis of the 
method used in allocation, and criteria in testing for ‘‘best interests.’’ 

The initiative in a 20b proceeding lies with management. In plan- 
ning a new stock structure the Railroad’s management had first to study 
the requirements of the statute. With the course in stock modifications 
under 20b uncharted the Railroad’s financial and legal officers de- 
veloped their own plan of attack from section 77 (Bankruptey Act) 
precedents, pending cases under section 20b, and SEC valuation methods 
under the Holding Company Act. Procedures were discussed with 
Commission officials. With this background the Railroad officials de- 
veloped the details of their plan and the factual data and arguments to 
support it. 

The first step in formulating the plan was to make a careful pro- 
jection of earnings. The next was to work out a stock structure on the 
basis of the forecast. The final problem was to measure the relative 
claims of the stockholders and to allocate the new stock accordingly. 
The central problem was valuation. Valuation procedures were applied 
to find both the capitalized value of the Railroad as a whole and values 
of the various stocks. Capitalization rates were crucial figures in deter- 
mining values for the stock and to whom those values belonged. 

The study covers the interplay of earnings forecasts and capitaliza- 
tion rates in the evaluation of an enterprise and directs some criticism 
at Commission decisions on matters of valuation in reorganization. The 
Railroad’s choice of the method for measuring claims and allocating new 
stock and its explanation of the formula used are explored and a critical 
estimate made of the application of the method. The general theory 
of finding present values of earnings and rights to them has come to be 
accepted in principle. The formula for their determination must be 
applied to a reasonable estimate of earnings, discounted at rates that 
properly measure risks. This calls for the exercise of judgment. The 
task of management was to propose a plan all classes of stockholders 
would accept. The formula approach served mainly to define the area 
of negotiation. 

The last chapter deals with the subject of testing for ‘‘best inter- 
ests.’’ The conclusion is that under the interpretation of the statute 
developed in the study ‘‘best interests’’ tests require the Commission to 
see that the terms of a stock modification are ‘‘just and reasonable,’’ 
and that the administrative task is to use every tool of analysis which 
will demonstrate that a plan has a logical basis, including among other 
things present value and the necessity of getting the plan accepted. The 
valuation techniques discussed in the book have many applications, as in 
capitalization for a new company or in fixing the terms of mergers. 




















Congressional Activities 


News of Interest to Practitioners 


Important Committees in the 86th Congress 
IN THE SENATE 
Committee on Government Operations 


Democrats 


John L. McClellan, of Arkansas, 
Chairman 

Henry M. Jackson, of Washington 

Sam J. Ervin, Jr., of North Caro- 
lina 

Hubert H. Humphrey, of Minne- 
sota 

Ernest Gruening, of Alaska 

Edmund S. Muskie, of Maine 


Committee on Interstate 
Democrats 


Warren G. Magnuson, of Washing- 
ton, Chairman 

John O. Pastore, of Rhode Island 

A. 8. Mike Monroney, of Oklahoma 

George A. Smathers, of Florida 

Strom Thurmond, of South Caro- 
lina 

Frank J. Lausche, of Ohio 

Ralph W. Yarborough, of Texas 

Clair Engle, of California 

E. L. Bartlett, of Alaska 

R. Vance Hartke, of Indiana 

Gale W. McGee, of Wyoming 


Republicans 


Karl E. Mundt, of South Dakota 
Carl T. Curtis, of Nebraska 
Homer E. Capehart, of Indiana 


and Foreign Commerce 
Republicans 


Andrew F. Schoeppel, of Kansas 
John Marshall Butler, of Maryland 
Norris Cotton, of New Hampshire 
Clifford P. Case, of New Jersey 
Thruston B. Morton, of Kentucky 
Hugh Scott, of Pennsylvania 


Committee on the Judiciary 


Democrats 


James QO. Eastland, of Mississippi, 
Chairman 

Estes Kefauver, of Tennessee 

Olin D. Johnston, of South Caro- 
lina 

Thomas C. Hennings, Jr., of Mis- 
souri 

John L. MeClellan, of Arkansas 

Joseph C. O’Mahoney, of Wyoming 

Sam J. Ervin, Jr., of North Caro- 
lina 

John A. Carroll, of Colorado 

Thomas J. Dodd, of Connecticut 

Philip A. Hart, of Michigan 


Republicans 


Alexander Wiley, of Wisconsin 

William Langer, of North Dakota 

Everett McKinley Dirksen, of IIli- 
nois 

Roman L. Hruska, of Nebraska 

Kenneth B. Keating, of New York 
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In THE House or REPRESENTATIVES 


Committee on Government Operations 


Democrats 


William L. Dawson, of Illinois 
Chairman 

Chet Holifield, of California 

John W. McCormack, of Massa- 
chusetts 

Jack Brooks, of Texas 

L. H. Fountain, of North Carolina 

Porter Hardy, Jr., of Virginia 

John A. Blatnik, of Minnesota 

Robert E. Jones, of Alabama 

Edward A. Garmatz, of Maryland 

John E. Moss, of California 

Joe M. Kilgore, of Texas 

Dante B. Fascell, of Florida 

Martha W. Griffiths, of Michigan 

Henry S. Reuss, of Wisconsin 

Overton Brooks, of Louisiana 

Elizabeth Kee, of West Virginia 

Kathryn E. (Mrs. William T.) 
Granahan, of Pennsylvania 

John S. Monagan, of Connecticut 

Neal Smith, of Iowa 


Republicans 


Clare E. Hoffman, of Michigan 

R. Walter Riehlman, of New York 

George Meader, of Michigan 

Clarence J. Brown, of Ohio 

Florence P. Dwyer, of New Jersey 

Joe Holt, of California 

Robert P. Griffin, of Michigan 

George M. Wallhauser, of New 
Jersey 

Jessica McC. Weis, of New York 

Odin Langen, of Minnesota 

Robert R. Barry, of New York 


Committee on Interstate and Foreign Commerce 


Democrats 


Oren Harris, of Arkansas, Chair- 
man 

John Bell Williams, of Mississippi 

Peter F. Mack, Jr., of Illinois 

Kenneth A. Roberts, of Alabama 

Morgan M. Moulder, of Missouri 

Harley O. Staggers, of West Vir- 
ginia 

Isidore Dollinger, of New York 

Walter Rogers, of Texas 

Samuel N. Friedel, of Maryland 

John J. Flynt, Jr., of Georgia 


Torbert H. Macdonald, of Massa- 
chusetts 

George M. Rhodes, of Pennsylvania 

John Jarman, of Oklahoma 

Leo W. O’Brien, of New York 

John E. Moss, of California 

John D. Dingell, of Michigan 

Joe M. Kilgore, of Texas 

Paul G. Rogers, of Florida 

Robert W. Hemphill, of South 
Carolina 

Dan Rostenkowski, of Illinois 

Lawrence Brock, of Nebraska 
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Republicans 


John B. Bennett, of Michigan 
William L. Springer, of Illinois 
Alvin R. Bush, of Pennsylvania 
Paul F. Schenck, of Ohio 

Steven B. Derounian, of New York 
J. Arthur Younger, of California 


William H. Avery, of Kansas 
Harold R. Collier, of Illinois 
Milton W. Glenn, of New Jersey 
Samuel L. Devine, of Ohio 

Ancher Nelsen, of Minnesota 
Hastings Keith, of Massachusetts 


Committee on the Judiciary (House) 


Democrats 


Emanuel Celler, of New York, 
Chairman 

Francis E. Walter, of Pennsyl- 
vania 

Thomas J. Lane, of Massachusetts 

Michael A. Feighan, of Ohio 

Frank Chelf, of Kentucky 

Edwin E. Willis, of Louisiana 

Peter W. Rodino, Jr., of New 
Jersey 

E. L. Forrester, of Georgia 

Byron G. Rogers, of Colorado 

Harold D. Donohue, of Massachu- 
setts 

Jack Brooks, of Texas 

William M. Tuck, of Virginia 

Robert T. Ashmore, of South Caro- 
lina 

John Dowdy, of Texas 

Lester Holtzman, of New York 

Basil L. Whitener, of North Caro- 
lina 

Roland V. Libonati, of Illinois 

J. Carlton Loser, of Tennessee 

Herman Toll, of Pennsylvania 

Robert W. Kastenmeir, Wisconsin 

George A. Kasem, California 


Republicans 


William M. McCulloch, of Ohio 
William E. Miller, of New York 
Richard H. Poff, of Virginia 
William C. Cramer, of Florida 
Arch A. Moore, Jr., of West Vir- 
ginia 
H. Allen Smith, of California 
George Meader, of Michigan 
Albert H. Bosch, of New York 
John E. Henderson, of Ohio 
John V. Lindsay, of New York 
William T. Cahill, of New Jersey 


The Administrative Practice Act—S. 600 
(S. 932 and H. R. 3350, 85th Congress) 


In introducing 8. 600, The Administrative Practice Act, in the 
Senate on January 20, 1959, Senator Thomas C. Hennings, Jr., Demo- 
erat, of Missouri, on behalf on himself and Senator Alexander Wiley, 
Republican, of Wisconsin, said in part: 


I introduce this bill at the request of the American Bar Asso- 
ciation. It is substantially identical to the one I introduced in the 
85th Congress which was identified as S. 932. * * *© The American 
Bar Association continues to rate this bill as top priority in its 


legislative program. * * ® 
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This bill, as its predecessors, is ‘‘To establish an Office of Federal Ad- 
ministrative Practice; to provide for the appointment and administra- 
tion of a corps of hearing commissioners ; to provide for admission to and 
control of practice; and to establish a Legal Career Service for improve- 
ment of legal services in Government, and for other purposes.’’ 

The legislative proposals of the American Bar Association in the 
field of administrative law have been vigorously debated and opposed 
by the Association of Interstate Commerce Commission Practitioners, as 
reported in the I. C. C. Practitioners’ Journal of September, 1957, and 
also in the issue of September, 1958. 

Howard Freas, as Chairman of the Interstate Commerce Commis- 
sion, in a talk on the Commission’s ‘‘qualification standard’’ for its 
nonlawyer practitioners, at the association’s annual meeting, last May, 
discussed ‘‘Title IV, Admission to and Control of Practice,’’ of S. 932, 
now S. 600, in these words: 


Among other things, the bills provide for ‘‘General Standards 
of Conduct’’ applicable to both lawyer and nonlawyer practitioners. 
The United States Court of Appeals for the District of Columbia 
Circuit would be authorized to prescribe additional canons of ethics 
applicable to lawyers practising before agencies. Similarly, each 
agency which permits nonlawyers to appear before it would be 
authorized to prescribe additional standards applicable to nonlawyer 
practitioners. These provisions would thus put an end to the Com- 
mission’s present Code of Ethics for Practitioners as applicable to 
both lawyer and nonlawyer practitioners. 

The power to discipline lawyer practitioners would be taken 
away from the Commission (and other agencies) and transferred to 
a new professional and judicial machinery. On the other hand, 
disciplinary power over nonlawyer representatives would remain in 
the particular agencies. 

Perhaps the most important provisions of Title IV would de- 
termine the extent to which nonlawyer practitioners may appear 
before agencies. Thus, it would provide: 

* * * Any agency may authorize individuals other than attorneys-at-law 
to appear for and represent participants before it in agency proceedings 
other than hearings required under the Constitution or by statute to be 
determined on a record which is subject to judicial review, so long as and 
to the extent that such agency (1) is not otherwise precluded by law from 
so doing, and (2) provides by general rules for such representation, and 
(3) finds such representation appropriate and desirable in the interest of 
the public and of the parties to such proceeding—and in making such 
finding of appropriateness and desirability, the agency may make such 
investigation or examination as it deems necessary to determine that the 
applicant possesses necessary competence and understanding of ethical re- 
sponsibilities and is of good moral character and repute. Nothing contained 
in this section, or in this title, or in this Act, shall be construed as authorizing 
persons who are not attorneys-at-law to practice law or to hold themseives 
out, impliedly or expressly, as authorized to do so. 

Also, it would provide that— 


no party to an agency hearing required under the Constitution or by statute 
to be determined on a record which is subject to judicial review, shall 
be represented except by an attorney-at-law. 
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It is true that these provisions would leave intact the power of 
the Commission, with the invaluable assistance of this Association, 
to maintain proper standards of competence and character for non- 
lawyer practitioners. But the real bite is in the proposal to prohibit 
a nonlawyer practitioner from representing a party in any hearing 
in which a formal record is made. 

When the Senate and House Judiciary Committees requested 
comment on the proposed bills, the Commission recommended 
against enactment in their present form. While we requested the 
opportunity to state our detailed views at a later date, one of the 
stated reasons for our recommendation was this absolute prohibition 
against nonlawyer practitioners representing parties in a Commis- 
sion hearing. We pointed out that 


Many of the nonlawyer practitioners before this Commission are the 
traffic or shipping managers of large —.. Others are the transportation 
managers or specialists employed y such bodies as chambers of commerce. 
Still others are rate specialists who handle reparation claims before the 
Commission for shippers, many of such claims representing only small 
amounts. 


And we concluded that— 


While we agree that nonlawyers should not “practice law,” we doubt 
that any clear public interest would be served by prohibiting such persons 
from carrying on their specialized activities in mmission proceedings. 


If and when hearings are held on these bills, this Association 
will undoubtedly present its detailed views. I don’t need to tell 
you that at the Commission we always desire to know your thinking 
on this and on related matters. I have brought this subject up, 
however, primarily for the purpose of emphasizing that the estab- 
lishment of higher qualification standards was not only a step to 
improve the quality of practice before the Commission, but was also 
a step in support of practitioners who are not lawyers. Unfortu- 
nately, in many quarters they were not viewed as such. 

In order to obtain a practitioner’s certificate, it is of course 
necessary to possess more than intelligence, formal education, and 
the technical skill to pass an examination. Applicants must be of 
good character and standing in the community. They must be will- 
ing and able to live up to the Code of Ethics. This Association has 
been of great value to the Commission in both of these matters. It 
has long been the practice of the Commission to refer the names of 
prospective practitioners to the Association for investigation of their 
character, and this Association has long been a leader in the field 
of ethics. 


Report of House Subcommittee on Legislative Oversight on Panel Discussions on 
Administrative Process and Ethical Questions 


Representatives of law schools, of the government, and the American 
Bar Association participated in several panel discussions on the ‘‘ Ad- 
ministrative Process and Ethical Questions’’ before the House Subcom- 
mittee on Legislative Oversight, on November 18 and 19, 1958. The 
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statement of Robert W. Ginnane, General Counsel of the Interstate Com- 
merce Commission, on the topic, ‘‘Should the Clearly Judicial Functions 
of the Administrative Agencies be Divorced from Them and Lodged with 
the Federal Courts?’’ is included in the subecommittee’s report just re- [ 
cently released. Mr. Ginnane’s statement was also published in the [| 
January issue of the J. C. C. Practitioners’ Journal. 

In the discussion that followed, Congressman Charles A. Wolverton, 
Republican, of New Jersey, and a member of the subcommittee said: 


Mr. Chairman, each of these witnesses [panelists] has stated 
emphatically, and with uniformity of thought, that it does not 
necessarily follow, in fact they do not think it would follow, that the 


transfer of the functions of administration to the courts would im- | 10n 
prove or even be helpful except maybe in some isolated cases. _ 6 mer 

However, I noticed that in 2 of the statements that have been [| law 
made, and I think I might say that in all 3, there seems to bea sug- |) lati 
gestion, not emphasized, but nevertheless made plain, that there is |} ™é 


possibility of pressure being used on commissions that does not 
apply, necessarily, to courts. 


Mr. Ginnane asked the chairman of the committee, Oren Harris, Demo- 
erat, of Arkansas, if he might offer a reply to Congressman Wolverton’s 
question. Mr. Ginnane then replied as follows: 


ae ee Sam Ao MF 


Most of the regulatory commissions have been under the juris- 
diction of this committee [parent committee, Committee on Foreign 
and Interstate Commerce] and the companion committee in the 
Senate, since they were created. 

You gentlemen know better than anybody else how few have 
been the cases of abuse of trust by the administrators who have been 
placed on the boards and commissions subject to the jurisdiction 
of this committee. 

There have been a few, but I submit to you, and I have wanted 
a chance to point this out for a long time, that take the period from 
1930 down to date, and I yield to no one in any respect for the 
Federal courts, there have been more judicially determined cases 
of the outright purchase and sale of justice in the Federal courts 
than there have been in the Federal regulatory commissions. And 
as to what we do— 


— cto mao Teeny bas 


The Chairman. That is a very interesting statement. I believe I 
will let you repeat that. [Laughter]. 


Mr. Ginnane I shall be very happy to repeat that. 

There have been more cases determined by the courts, them- 
selves, of the outright purchase and sale of justice in the Federal 
courts than in the case of the Federal regulatory commissions since 
their creation. 

To mention only one, a most unhappy case, I remind you of the 
matters surrounding the departure of Court of Appeals Judge 
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Manton from the second circuit, and unhappily, since then there 
have been several other such cases. 

And I submit to you that in the history of the regulatory com- 
missions, under the jurisdiction of this committee and of the Senate 
Committee on Interstate Commerce, there have not been as many 
such instances. My sole purpose in mentioning this is to urge that 
as a rare unhappy incident did not lead to drastic changes in the 
judicial system, it does not justify drastic changes in the adminis- 
trative system. * * * 

* ol * * * 


Later on in the discussion relating to the transfer of judicial func- 
tions, Mr. Starr Thomas, who headed the Association of Interstate Com- 
merce Commission Practitioners’ special committee on administrative 
law for two years, and is the present chairman of the association’s legis- 
lative committee, was asked by Chairman Harris if he had any com- 
ments on this topic. Mr. Thomas spoke as follows: 


At the risk of a little more repetition, I want to say something 
further about the subject of reparations from the standpoint of 
this question of transfer of judicial functions to a court. 

What I want to emphasize, I think Mr. Davis [Kenneth Culp 
Davis, Professor, University of Minnesota] covered a number of 
points which could be described as practical considerations involved 
in determining where these functions should lie. And I want to 
illustrate the importance of these practical considerations with re- 
spect to this function of reparations. 

The question of the importance of uniformity has already been 
discussed by Mr. Ginnane and Mr. Davis, and I agree with what they 
have said about that, but I think another important question is, 
Is the present setup satisfactory ? 

It seems to me that definitely, as far as the handling of repa- 
rations by the I. C. C., it is. I say this in speaking, expressing views 
that represent the view of practically all those who practice before 
the Commission. 

I have heard the assertion made that some of the bars of these 
Federal agencies are satisfied with what is done there because they 
represent the regulated industries and because they have the agency 
doing their will. 

Well, I am not speaking in any such capacity. I am not speak- 
ing for the railroad capacity, but speaking for an association, prob- 
ably half of whose members represent shippers, and as to those who 
represent carriers, they represent, as you well know, competing 
carriers with very adverse and antagonistic interests in many re- 
spects, and their attitude toward the Commission is definitely re- 
flecting years and years of what they consider as pretty decent ad- 
ministrative law. 

Now when we look at reparations from this standpoint, going 
beyond uniformity, I want to supplement a point that Mr. Davis 
made about expense. He talks about expense to the Government. 
I am going to talk about expense to litigants. 
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The reparation cases, many of them, involve small amounts of 
money. There are a great number which are handled by the Com- 
mission. They are handled very often under very simple procedures. 
There is a small reparation case, by a shipper in Los Angeles, which 
ean be handled entirely by mail. The case is made on affidavits, 
the defendant carrier makes its case on affidavits. If there is a 
need for cross-examination, certainly there must be a hearing for it, 
but generally speaking, there is none, and these matters are decided 
on these affidavits, quickly and satisfactorily, and the expense to 
the litigants is minimal, and I think that is an important con- 
sideration. 

If I were speaking solely for the regulated industry, I might 
say we would like to take them into court and make it tough for 
them. But if we are looking at the overall public good, this simple 
method of handling this mass of reparation complaints is in the 
public interest. 

There is even a simpler method. Very often they are handled 
informally, without even these affidavits. That is when the carrier 
is willing to pay reparation, and the only thing done there is that 
the Commission checks to see there is no question of rebating or 
anything illegal involved, but I just wanted to mention those matters 
as an indication of the kind of practical consideration that ought 
to be given to any suggestion to transfer these functions. 


Commerce Transportation Study 


As set forth in the President’s budget Message to Congress, it has 
been shown that the Commerce Department under direction of Secre- 
tary Strauss will undertake a new comprehensive transportation study 
to comply with the President’s request and ‘‘identify emerging prob- 
lems, redefine the appropriate Federal role, and recommend any legis- 
lation or administrative actions needed to assure the balanced develop- 
ment of our transportation system.’’ 

A meeting was scheduled for February second between Secretary 
Strauss, Under Secretary John J. Allen, Jr., and Deputy Under Secre- 
tary Bradley Nash with industrial traffic officers, for a preliminary 
discussion of this transportation study. 


Senate Transportation Study 


Senator Magnuson, Chairman of the Senate Interstate and Foreign 
Commerce Committee, for himself and Senator Smathers, on January 
20, introduced S. Res 29, which will extend until January 31, 1960, the 
time within which to complete the Transportation Study authorized in 
S. Res. 303 of the last Congress. S. Res. 29 was favorably reported by 
the Senate Committee on Rules on February 26. 


Interstate Commerce Commission 
Commissioner Charles A. Webb Reappointed 


President Eisenhower submittec to the Senate, on January 23, 1959, 
the reappointment of Charles A. Webb, as Interstate Commerce Com- 
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missioner, for a seven-year term, expiring December 31, 1965. Mr. 
Webb had been serving as a member of the Commission under an interim 
appointment, succeeding Robert W. Minor, whose resignation was an- 
nounced by the White House on September 6 of last year and whose 
term was to end December 31, 1958. Mr. Webb took the oath of office 
on September 30, 1958. Prior to the announcement of his resignation, 
Mr. Minor had been reappointed by the President for a seven-year term, 
beginning January 1, 1959, but he resigned his post to accept a position 
in the transportation industry. As all presidential nominees are sub- 
ject to the approval of the Senate, the hearing before the Senate Com- 
mittee on Interstate and Foreign Commerce on Mr. Webb’s appointment 
was held on February 25. The committee favorably reported the nomi- 
nation to the Senate on March 2. The Senate on March 5 confirmed 
the appointment. 


President Eisenhower Recommends $20 Million Budget for I. C. C. 


An appropriation of $20,150,000 for the Interstate Commerce Com- 
mission has been presented to Congress by President Eisenhower for the 
fiscal year of 1960. 

Current appropriation includes an anticipated supplemental amount 
of $1,524,000 to cover pay increases voted by Congress at its last session, 
according to Bernard F. Schmid, Managing Director of the Commission. 
This supplemental amount for pay increases added to the appropriations 
already voted by Congress,—budget of $17,000,000, later augmented by 
an additional $300,000—brings the total figure for fiscal 1959 to 
$18,824,000. 

The new budget estimate of $20,150,000 is $1,326,000 over the 1959 
appropriations. Details of this increase so far as salaries are concerned 
are as follows: About $707,000 is requested for 139 new positions for 
1960. The $300,000 additional funds authorized last year provided for 
62 positions to carry out new responsibilities placed upon the Commis- 
sion under the Transportation Act of 1958, but only on a part-year basis. 
Another $168,634 is required to put these 62 positions on a 12-month 
basis. 


Breakdown of New Positions 


The 139 positions, according to Mr. Schmid, include: 

Bureau of Operating Rights, 29 positions. Application filings have 
increased to point where 20 new personnel are required: 15 examiners 
and 5 clerks. The three sections of Temporary Authorities, Captions, 
and Certificates require three each to handle the workload. 

Bureau of Motor Carriers, 21 positions. Fifteen are for Section of 
Field Service: 5 district supervisors, 5 safety inspectors, and 5 clerk- 
stenographers. These employees are being assigned to more heavily con- 
centrated areas of transportation and will be utilized to establish offices 
in Delaware, Vermont and Wyoming, which lack offices at present. 
Four are for the Section of Motor Carrier Safety, and two others as 
supporting personnel in the Director’s office. 

Bureau of Inquiry and Compliance, 20 positions. They would in- 
clude 7 attorneys, 6 special agents, and 7 clerk-stenographers. 
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Bureau of Accounts, Cost Finding and Valuation, 19 positions. 
These include 2 for the Section of Accounting to make necessary revi- 
sions in the Commission’s major accounting rules and regulations; 7 for 
the Section of Cost Finding to strengthen cost finding studies and to 
handle additional Board of Suspension and formal case proceedings; 
and 10 for the Section of Field Service to step-up frequency of account- 
ing examinations made at source of carrier records and practices. 
Presidential as well as Congressional concern with transportation costs 
to the public have indicated need for the Commission to give more atten- 
tion to the study of costs in the transportation industries regulated 
by it. 

Bureau of Traffic, 19 positions. The Section of Tariffs requires 12, 
and the Board of Suspension, 7. There is need to examine more thor- 
oughly a greater percentage of the tariffs filed. 

Bureau of Transport Economics and Statistics, 13 positions. A more 
complete and balanced research staff is necessary to permit Commission 
to initiate inquiries into current transportation problems. Studies now 
being worked on include (1) interagency rate adjustments, (2) value of 
service in rate making, (3) trailer-on-flatear, and (4) maintaining cur- 
rent analysis of development of concentration in the trucking industry 
through mergers and consolidations. Seven new employees are needed 
in the Section of Research to replace 7 who were transferred to staff 
in 1957 an urgently needed new branch in the bureau called ‘‘Certifi- 
eates and Permits.’’ Three are for Section of Traffic Statistics and 3 
to assist in establishing and keeping complete inventory of motor car- 
rier certificates and permits. 

Other new positions are: Office of the Secretary, 6; Bureau of Rates 
and Practices, 4; Office of the Managing Director, 4; Office of the 
General Counsel, 2; and Bureau of Finance, 2. 

The Commission now has an authorized staff of 2,346. If approved, 
the new budget would provide for a staff of 2,485. 

In addition to the $707,000 for new personnel, are the following 
increases in costs: $60,000 more required because of the extra day; 
$90,000 more for travel money and additional hearings; $15,000 more 
for penalty mail for increased postal rates; $15,000 additional for rental 
of IBM and Remington Rand equipment ; $67,000 more for printing and 
reproduction, primarily to publish the Interstate Commerce Act Anno- 
tated and for printing a larger number of Commission decisions; 
$61,000 more for contributions to Civil Service Retirement Fund for 
new personnel; and $142,000 additional for office supplies, communica- 
tion services, and so forth, for new personnel. 


I. C. C. Retirements 


The following retirements were effective January 31, except that 
of William T. Croft, which was effective January 19: 


Bernard A. Bartoo 


Bernard A. Bartoo, as assistant chief, section of tariffs, Bureau of 
Traffic, after more than 42 years with the Commission. He served as 
assistant chief since 1953. Previously, he was assistant to the director 
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of the Bureau of Traffic, after serving as a member of the Suspension 
Board. He received his LL.B. in 1928 from Southeastern University. 


Louis F. Bessey 


Louis F. Bessy, chief, land branch, section of valuation, Bureau of 
Accounts, Cost Finding and Valuation, after completing more than 40 
years of Federal service. He joined the Bureau of Valuation office at 
Chattanooga, Tennessee, in 1919. He transferred to Washington in 
1921 to become civil engineer in the Bureau and has been a member of 
its staff ever since. 


William T. Croft 


William T. Croft, chief of the section of examiners, Bureau of 
Operating Rights, after being on the Commission’s staff for nearly 30 
years. He received his LL.B. degree from St. Paul College of Law and 
became a member of the Minnesota bar and the bar of the United States 
Supreme Court. Mr. Croft joined the staff of the Commission in 1929, 
after employment as a law editor. 


J. Hamilton Smith 


J. Hamilton Smith as assistant director, Bureau of Rates and Prac- 
tices. He came to the I. C. C. in 1927. He received his A.B. and LL.B. 
degrees from the University of Alabama and is a member of the bars 
of the State of Alabama and the District of Columbia. 


Two Field Employees Retire 


Glenn L. Sweetland as an inspector of locomotives at the I. C. C. 
office in Columbus, Ohio. He has been with the Commission since 1941 
and has also served in the Washington, D. C. and Fargo, North Dakota, 
offices. 


Maurice W. Tolman, a safety and service agent in the Boston, 
Massachusetts, office, with 37 years of Federal service. He became a 
member of the staff in 1922 as a safety inspector. 


Chapter News 


Southeastern Wisconsin Chapter—Milwaukee 


Richard A. Bronikowski, publicity chairman, reported that the 
Southeastern Wisconsin Chapter held its second annual transportation 
award at a dinner meeting on Wednesday, February 11, at the Mil- 
waukee Athletic Club. 

Recipient of the award was Harry C. Brockel, Municipal Port 
Director for the Port of Milwaukee, as the transportation man of the 
year, in recognition of his work in promoting the St. Lawrence Seaway 
and the Port of Milwaukee. 

Speaker for this second annual transportation award dinner was 
Mr. Owen Clarke, former Interstate Commerce Commissioner and now 
a Vice President of the Chesapeake and Ohio Railway Company. 
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Personalities in the News 
John J. Allen, Jr., Commerce Aide 


President Eisenhower on January 31, appointed John J. Allen, 
Under Secretary of Commerce for Transportation, to the Alaska Inter- 
national Rail and Highway Commission. 


Ralph W. Wheeler, Post Office Department 


Postmaster General Summerfield announced on January 9 he had 
appointed Ralph W. Wheeler of Richmond, California, as his deputy 
assistant to handle rail and highway transportation matters. 


Miscellaneous Publications 


The I. C. C.’s Bureau of Accounts, Cost Finding and Valuation has 
made public a study showing the elements of value of property of Class 
I line-haul railways used in common carrier service. 


Volume I, Interstate Commerce Act, Annotated (1930) 


Mrs. Francis R. Bell, 5241 Nebraska Avenue, N. W., Washington 
15, has a copy of this volume, that she would like to sell. 
Section Il of This Issue of the Journal 


A few additional copies of Section II—the Association’s edition of 
a telephone directory of I. C. C. services—are available to members at 
fifty cents a copy. 





LIFE’S RECORDS CLOSED 


By Lronarp Hii 
Chairman, Memorials Committee 


Howard F. Burrell, 140 Steiner Street, Apt. 4, San Francisco 17, 
California. 


O’Neal Fuller, Vice President-Traffic, East Texas Motor Freight Lines, 
Inc., 623 North Washington Street, Dallas 10, Texas. (1-17-59). 
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Recent Court Decisions 


By Warren H. Waaner, Editor 





Order of Commission fixing motor carrier rate for reparation purposes—cease and 
desist order—one-judge or three-judge court. 


Eastern Freight-Ways, Inc. v. United States, et al. No. 535-58 


On January 23, 1959, a three-judge court for the District of New 
Jersey held it did not have authority to adjudicate a controversy grow- 
ing out of an order of the Commission determining the reasonableness 
of motor carrier rates in a misrouting case. 

Quoting the opinion of the court: 


This statutory District Court of three judges has been im- 
paneled pursuant to the disclosures and the prayer of a com- 
plaint seeking to set aside the report and order of the Interstate 
Commerce Commission in its proceeding No. MC-C-1937, Hewitt- 
Robins, Inc. v. Eastern Freight-Ways, Inc., 302 I. C. C. 173. The 
nature of that proceeding has been stated as follows by the Com- 
mission in its dispositive opinion. 


The complainant, a corporation engaged in the manufac- 
ture and sale of foam rubber products, with its principal 
office at New York, N. Y., by complaint filed on March 8, 1956, 
alleges that the defendant motor common carrier, between 
January 1, 1953, and February 1, 1955, transported numerous 
less-than-truckload shipments of foam rubber upholstering 
pads, in cartons, tendered unrouted, from Buffalo, N. Y., to 
New York, N. Y., and also from New York City to Buffalo, on 
which the defendant collected charges based on rates applicable 
over its interstate route instead of lower rates applicable over 
its intrastate routes, and that the defendant’s action in mis- 
routing the shipments was unjust and unreasonable in viola- 
tion of section 216 of the Interstate Commerce Act. We are 
asked to determine the just and reasonable rates. 

A suit filed in the United States District Court for the 
Southern District of New York, for recovery of the alleged 
unlawful charges, is being held in abeyance pending disposi- 
tion of this proceeding. 


The Commission decided that the carrier’s choice and use of 
an interstate route, to which a comparatively high freight rate 
applied, constituted unreasonable and illegal action, and that a 
reasonable procedure would have been to send the shipments over 
the carrier’s authorized intrastate route, charging its lower pub- 
lished rate for such routing. The Commission also ordered the 


_1 The complainant denies that the published intrastate rate covers the 
article shipped in this case, but we do not reach that issue. 
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Recent Court Decisions 
By WarrEN H. Wacner, Editor 





Order of Commission fixing motor carrier rate for reparation purposes—cease and 
desist order—one-judge or three-judge court. 


Eastern Freight-Ways, Inc. v. United States, et al. No. 535-58 


On January 23, 1959, a three-judge court for the District of New 
Jersey held it did not have authority to adjudicate a controversy grow- 
ing out of an order of the Commission determining the reasonableness 
of motor carrier rates in a misrouting case. 

Quoting the opinion of the court: 


This statutory District Court of three judges has been im- 
paneled pursuant to the disclosures and the prayer of a com- 
plaint seeking to set aside the report and order of the Interstate 
Commerce Commission in its proceeding No. MC-C-1937, Hewitt- 
Robins, Inc. v. Eastern Freight-Ways, Inc., 302 I. C. C. 173. The 
nature of that proceeding has been stated as follows by the Com- 
mission in its dispositive opinion. 


The complainant, a corporation engaged in the manufac- 
ture and sale of foam rubber products, with its principal 
office at New York, N. Y., by complaint filed on March 8, 1956, 
alleges that the defendant motor common carrier, between 
January 1, 1953, and February 1, 1955, transported numerous 
less-than-truckload shipments of foam rubber upholstering 
pads, in cartons, tendered unrouted, from Buffalo, N. Y., to 
New York, N. Y., and also from New York City to Buffalo, on 
which the defendant collected charges based on rates applicable 
over its interstate route instead of lower rates applicable over 
its intrastate routes, and that the defendant’s action in mis- 
routing the shipments was unjust and unreasonable in viola- 
tion of section 216 of the Interstate Commerce Act. We are 
asked to determine the just and reasonable rates. 

A suit filed in the United States District Court for the 
Southern District of New York, for recovery of the alleged 
unlawful charges, is being held in abeyance pending disposi- 
tion of this proceeding. 


The Commission decided that the carrier’s choice and use of 
an interstate route, to which a comparatively high freight rate 
applied, constituted unreasonable and illegal action, and that a 
reasonable procedure would have been to send the shipments over 
the carrier’s authorized intrastate route, charging its lower pub- 
lished rate for such routing.1 The Commission also ordered the 


_1The complainant denies that the published intrastate rate covers the 
article shipped in this case, but we do not reach that issue. 
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carrier to cease and desist, and in the future to abstain, from such 
illegal action. 

After this three-judge court had been constituted to hear and 
decide this case, the Commission filed its answer asserting therein 
the unquestioned fact that, after the present complaint had been 
filed, the Commission had amended its disposition of the adminis- 
trative proceeding by striking out the cease and desist order, 
leaving only a declaratory ruling that the route used and the rate 
charged for specific shipments of foam rubber in 1953, 1954 and 
1955 had been unreasonable. In this connection, the parties admit 
that before the administrative proceeding was decided the carrier 
by proper procedure had equalized its rates for interstate and in- 
trastate carriage of foam rubber between the same terminal points 
with the result that there was no occasion, and no desire of the 
parties, for a cease and desist order or for any mandate as to 
future conduct. 

In these circumstances the Commission and the United States 
have asserted in their answers and now contend that there is noth- 
ing before us which is appropriate for decision by a statutory 
court of three judges. We address ourselves to that question. 

It is recognized in the portion of the Commission’s opinion 
quoted above and by all parties in this court that the proceeding 
before the Commission was brought in aid of a civil suit previously 
filed in the District Court for the Southern District of New York 
by the shipper to recover alleged overcharges collected by the car- 
rier between 1953 and 1955 on shipments of foam rubber between 
New York and Buffalo. The sole purpose of the administrative 
proceeding was to provide the New York court—which had stayed 
the civil suit pending administrative guidance—with expert judg- 
ment as to the rate the carrier should have charged for the ship- 
ments in question. The Commission formally declared its judg- 
ment as to this matter and this suit seeks judicial abrogation of 
that administrative ruling. 

In these circumstances we think the law does not require or 
permit decision by a statutory three-judge court. It is argued that 
the controversy is justiciable either under Section 17(9) of the 
Interstate Commerce Act, 49 U. S. C. § 17(9), or as ‘‘final agency 
action for which there is no other adequate remedy in any court,”’ 
under Section 10 of the Administrative Procedure Act, 5 U. 8. C. 
§ 1009(¢c). Cf. Frozen Food Express v. United States, 1956, 351 
U. S. 40, El Dorado Oil Works v. United States, 1946, 328 U. S. 
12. But though the cited cases lend support to the claim that the 
agency action is judicially reviewable, they do not indicate that a 
three-judge court is appropriate in the circumstances of this case. 

It was only as an extraordinary dispensation for handling 
specified types of cases, which were likely to be important and of 
considerable public concern, that Congress authorized the conven- 
ing of special three-judge district courts, with attendant expedition 
of trial procedures and direct appeal to the Supreme Court. See 
United States v. Griffin, 1938, 303 U. S. 226, 232-33. The Supreme 
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Court has repeatedly pointed out that this extraordinary grant of 
jurisdiction is to be construed narrowly with a view to confining 
its exercise to types of cases which merit such special handling. 
See e.g., United States v. Interstate Commerce Commission, 1949, 
337 U. S. 426, 443; Phillips v. United States, 1941, 312 U. S. 246, 
248-250. Moreover, in authorizing the special statutory procedure 
in eases challenging orders of the Interstate Commerce Commission, 
Congress itself was at pains to make the restrictive policy explicit 
to the extent of excepting from this statutory review orders of the 
Commission merely ‘‘for the payment of money.’’ 28 U.S. { 2321. 
In the converse situation of orders denying reparation, it has now 
been authoritatively held that a regularly constituted district 
court rather than a statutory three-judge court provides an ap- 
propriate forum. United States v. Interstate Commerce Commis- 
sion, supra. Thus, if the rule applicable to the review of orders 
granting or denying reparation governs this case, the controversy 
is not cognizable by this statutory three-judge court. 

We hold that the administrative order before us should be 
dealt with procedurally as is required of orders granting or deny- 
ing claims for reparation. For here we have an order of even less 
effect and significance than a reparation award. It is merely an 
administrative declaration as to the proper charge for certain 
services which a carrier has already performed. It is significant 
only as a guide to judicial decision on a money claim which has 
resulted from that service. Compared with a decision on a money 
claim, this order presents an a fortiori case for invoking and en- 
forcing the policy against three-judge procedure in matters lacking 
general importance and public significance. 

In addition, we think no different conclusion would be con- 
sistent with United States v. Interstate Commerce Commission, 
supra. For there as here the administrative decision determined 
no more than the reasonableness of certain charges which a carrier 
had already made. That administrative determination had been 
sought as a basis upon which a shipper might later seek repara- 
tion by some other procedure. Therefore, that case seems decisive 
against the utilization of a three-judge court to pass upon such an 
order as we have here. Accord, Davidson Transfer & Storage Co. v. 
United States, D. Md., 1958, 164 F. Supp. 571. 

It remains to be considered whether it is significant that the 
order originally entered in the administrative proceeding con- 
tained a cease and desist provision. Unquestionably, the inclusion 
of a cease and desist order made the agency action as originally 
taken reviewable by a statutory three-judge court. But the cease 
and desist order has been vacated. All parties recognize that this 
was proper and that there is no fear of or controversy about repe- 
tition of the alleged overcharge in the future. Thus, this court 
is now being asked to adjudicate a controversy which no longer 
exhibits the one feature which would give us authority to act. It 
has recently been held that an administrative order which expired 
pendente lite should not be judicially reviewed. Eastern Air Lines 
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Inc. v. Civil Aeronautics Board, 1951, 341 U. S. 901, revg. 185 
F.2d. 426. It seems ever clearer that a rescinded portion of an 
administrative order does not supply a jurisdictional base for judi- 
cial review of the agency action. 

We hold that as a statutory district court of three judges we 
are without authority to adjudicate the merits of this controversy. 
When this judgment shall become final this cause shall continue to 
be docketed in the District Court for the District of New Jersey 
for consideration and disposition by a regularly constituted district 
court. 








Rail Transportation 


By Joun F. Donenan, Editor 





FORMAL MATTERS 
Volume Rates on Bituminous Coal 


On February 13 the I. C. C. released the proposed report of Examiner 
Burton Fuller in I & § 6981, in which it is recommended that the Com- 
mission find just and reasonable so-called volume rates on interstate 
shipments of bituminous fine coal from mines in the Southern Appalach- 
ian field (Kentucky, Virginia, West Virginia) to destinations at which 
the major generating plants of the Virginia Electric & Power Company 
are located. The report explains that the incentive for the proposed 
reduced volume rates arose because of the acquisition by the power com- 
pany of an option on certain mine lands in the origin field, and its plan 
to construct a mine-mouth generating plant with the consequent substi- 
tution of voltage transmission line transportation of electrical energy 
for the rail transportation of coal to existing generating plants. 

The coal rate proposal does not necessarily present a clear test of 
whether the I. C. C. will eventually approve other ‘‘agreed charges’’ be- 
cause, as the examiner noted, no other receiver of coal in the Virginia 
Electric & Power area competes with the utility. Mr. Fuller said the 
question of whether the rates would be discriminatory or preferential in 
favor of a big-volume customer is not present. 


Rail Rates on Corn and Corn Products 


In a proposed report of I. C. C. Examiner Otto A. Hanson, in 
Docket 32433, it is recommended that the Commission find that the rates 
on corn and corn products alleged by the Peoria Board of Trade to be 
unlawful insofar as they relate to transportation from designated points 
in Illinois to the East, be found to be unduly prejudicial of grain dealers 
in the Chicago district, and at other points on all-rail routes through 
Chicago. 

Free-Time Allowances at Great Lakes Ports 

Division 3 in a report in Docket 32023 has found that existing tariff 
rules governing free-time allowance and accrual of demurrage charges 
on traffic for export at the Port of Chicago and vicinity, maintained by 
railroads serving Chicago, are unjust and unreasonable and unduly 
prejudicial to ports on the Great Lakes, and unduly preferential of 
other tidewater ports to the extent that the free time allowed at lake 
ports is less than seven days. 


FINANCE MATTERS 
Discontinuance of Rail Passenger Service and Status of Affected Employees 


The Interstate Commerce Commission in Financial Docket 20348 
has decided it cannot make railroads guarantee employes against possible 
financial losses when passenger services are discontinued. 
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The decision is considered significant to railroad managements and 
rail labor unions in view of the large number of railroad proposals to 
drop passenger service. 

The case involved a proposal of the Great Northern Railway Co. to 
discontinue a self-propelled diesel-electric motor car running over a 
route from Williston, N. Dak. and Richey, Mont. Only three railway 
employes directly operate the train, known as ‘‘the Goose.’’ It was 
the first passenger train discontinuance proposal considered by the 
I. C. C. under last year’s rail relief law designed in part to make such 
discontinuances easier. 

Railroad employes had argued they should be protected from loss 
up to four years through such things as monthly allowances in case of 
firing, payments to offset losses if they should be bumped downward in 
pay scales and reimbursement for moving expenses if their place of 
employment would be changed. 

The I. C. C. said it could not impose these conditions on railroads 
because the law only allows it to require that a service be continued if 
necessary to the public. If the service is unnecessary, discontinuance 
must be permitted, the Commission said, adding: ‘‘There is no warrant 
in the law for the imposition of additional conditions or restrictions by 
us.”’ 


Southern Pacific Offer to Buy Cotton Belt Stock 


Southern Pacific Co. offered to buy all the remaining stock of St. 
Louis Southwestern (Cotton Belt) Railway and the latter road declared 
a $130 dividend on its common stock. 

Cotton Belt’s common dividend was declared out of accumulated 
cash and ends a seven-year period during which stockholders awaited the 
outcome of litigation over the participation in earnings of 5% preferred 
holders. 

A recent ruling by the Missouri Supreme Court rejected a bid by 
certain Cotton Belt preferred holders to participate in dividends after 
$5 a year had been paid on the common. The court ruled that any 
additional dividends should go to the common holders. 

Southern Pacific offered to buy the remaining Cotton Belt preferred 
stock for $100 a share if tendered by March 27. The offer was made in 
an unpublicized letter to Cotton Belt stockholders dated January 26. 
At the close of business that day, Southern Pacific held 195,727 of Cotton 
Belt’s 198,837 preferred shares, or over 98%. 

Southern Pacific has also offered to buy the remaining Cotton Belt 
common stock at $530 a share to March 3, the dividend record date, and 
at $400 a share between March 4 and May 1. The offer was made in a 
letter to Cotton Belt common holders dated February 5. At the close of 
business that day, Southern Pacific held 155,574 of Cotton Belt’s 171,811 
common shares, or over 92%. 
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LEGISLATION 
Railway Express Study 


The Senate on February 2 adopted S. Res. 8, broadening the studies 
to be made by its Post Office and Civil Service Committee so as to include, 
among other things, the possibility of the Post Office Department acquir- 
ing the facilities and equipment of the Railway Express Agency. 


Tax Relief for Commuter Service 


On February 2, Senator Javits (for himself and Senators Keating 
and Saltonstall) introduced S. 858, a bill to amend the Internal Revenue 
Laws so as to assure that any tax relief granted by states and munici- 
palities to railroads operating commuter services at a loss, would directly 
benefit the railroads and not be absorbed by Federal taxes applying 
thereon. 


MISCELLANEOUS 
Railroad Request for Study of Labor Policies 


U. S. railroads have urged immediate formation of a Presidential 
committee to conduct a nonpartisan study of present labor policies and 
working rules in the rail industry and called on the railroad brother- 
hoods to join in the appeal. 

Daniel P. Loomis, president of the Association of American Rail- 
roads, issued the appeal in a speech in February at St. Louis before the 
annual convention of the National Association of Shippers Advisory 
Boards. He said such a step was vitally necessary if railroads are to 
shake the heavy burdens of present ‘‘featherbedding’’ labor practices 
in the industry and instead substitute new work standards built on a 
sound basis. 

Mr. Loomis attacked current working rules in the industry, charging 
that featherbedding is costing the roads more than $500 million annually. 
He said ‘‘ wasteful and burdensome work rules . . . hang like an albatross 
around the neck’’ of railroad progress. 

The railroad executive called 1959 the ‘‘year of decision’’ on the 
featherbedding problem since a three-year contract barring any working 
rule changes is scheduled to expire November 1. He indicated the rail- 
roads will make a determined stand this year to revise outdated labor 
practices, some of which date back to 1919. 





Motor Transportation 


By Wiuiam J. Lirpman, Editor 


Application Proceedings 
(1) Distribution of motion picture film within a single state held interstate commerce 


In Ephraim Freightways, Inc., Common Carrier Application, MC- 
116999, decided December 29, 1958, division 1 held that the transpor- 
tation of motion picture film wholly within the State of Colorado con- 
stitutes transportation in interstate commerce. The facts found by 
division 1 establish that orders for transportation of film are received 
from exhibitors and that applicant then picks up the film (a) at film 
exchanges in Denver for delivery to the theater, (b) at the theater for 
delivery to another theater, or (c) at the theater for return to Denver. 
All films are picked up and delivered by applicant in Colorado. Appli- 
cant has no knowledge of any prior or subsequent movement of the film 
transported, nor is any interline service or through billing involved. In 
finding the transportation performed to be interstate in character, 
division 1 stated: 


The contracts entered into by the exhibitors are submitted by the exchange 
to its home office in New York City for approval. The destination of the films 
is fixed in the mind of the shipper and, even though a specific destination may 
not be known for any specific print, the identity of the ultimate consignees is 
known to the shipper. It is clear that, notwithstanding the temporary stoppages 
at Denver, the shipper intends all of the prints to move beyond Denver to those 
exhibitors with whom it has contracted and that the transportation from the 
exchange to the first exhibitor and thereafter between exhibitors is part of a 
continuous movement in interstate commerce. 


(2) Transportation of a Truck from Shipper’s Plant Held to be Secondary Movement 


Is the transportation of a finished truck unit from shipper’s plant 
(which does not manufacture the chassis) an initial movement from a 
place of assembly or a secondary movement? In McCormick Dray Line, 
Inc., Extension—Trucks, MC-110686 (Sub-No. 9), decided December 31, 
1958, division 1 held that secondary movement authority is required for 
such transportation because the initial movement was concluded when 
the chassis was transported from its place of manufacture to the ship- 
per’s plant. Division 1 stated: 


Admittedly, a complete chassis, either with or without a body, is a motor vehicle, 
and the movement thereof from its point of manufacture to, as here, a plant 
where a body is to be mounted is initial in character. Therefore, any subsequent 
movement of the chassis with the body added is secondary; unless, however, it 
has been so converted as to result in a new or different vehicle. We are of the 
opinion that the alterations made at shipper’s plant or a chassis, yo meee | 
to the installation of a body, are minor in character, and not so substantial 
as to result in either a new or different chassis. The changes do not result in 
a fundamentally different vehicle, or change its use from that which it was 
first intended. In the circumstances, we conclude that the transportation from 
Sprout-Waldron’s plant of the considered trucks is a secondary movement. 
Compare Central oe al System, Inc., Extension—All States, 47 M. C. C. 
552. Its transportation under its own power is a movement in driveaway service. 
See Danbury Extension of Operations—Charlotte, N. C., 46 M. C. C. 147. 
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Finance Proceedings 
(1) Acquisition denied where vendor responsible for the creation of a duplicate service 


In MC-F-6568, Navajo Freight Lines, Inc.—Purchase (Portion)— 
Strickland Transportation Co., Inc., decided January 12, 1959, division 4 
considered the question whether to approve the purchase by Navajo of 
Strickland’s interstate rights where a duplicate service had been created 
in a third carrier (Merchant’s Fast Motor Lines, Inc.) as a result of 
the sale to Merchants by Strickland of its intrastate rights and the regis- 
tration of those rights by Merchants under the second proviso of section 
206(a). Division 4 found that shortly before the execution of the agree- 
ment for the purchase of Strickland’s interstate operating rights, Strick- 
land’s intrastate rights between the same points were sold to Merchants 
with the understanding that Merchants would utilize the rights to sup- 
port operations in interstate commerce under the proviso. In denying 
the application, Division 4 said: 

Where, as here, the selling carrier (Strickland) of a certificate granted by this 
Commission having but a single operating right over the considered routes has 
been responsible for the creation of a duplicate interstate operation, through 
another (Merchants) exercising the statutory privilege granted by the proviso, 
the instant transaction must be considered in the light of both services. This 
is true because the words “public interest” embrace the interests of competing 
carriers. We recognize that Strickland and Merchants presently are both per- 
forming the duplicate services. .. . we are of the opinion that protestants’ ability 
to continue to provide adequate, efficient, and economical services in the con- 
sidered territory would be adversely affected by the performance of the duplicate 
operations in interstate or foreign commerce resulting from the transaction 


proposed. 
(2) Approval conditioned upon cancellation of duplicate operations 

In a report on further hearing in MC-F-6339, Central Freight Lines, 
Inc.—Control—Alamo Express, Inc., decided January 12, 1959, the 
Commission authorized Central Freight Lines, Inc. to purchase control 
of Alamo Express, Inc., and Alamo Cartage Company through purchase 
of their capital stock for a total consideration of $1,000,000. The Com- 
mission found that the intrastate operations of Central and Express were 
important; that they would be duplicative of each other; and that the 
duplicating intrastate operations under common control might well re- 
sult in Central and Express gaining an undue competitive advantage 
over protestants and thereby adversely affect protestants in meeting their 
interstate common carrier obligations. Accordingly, the Commission’s 
findings were conditioned to require that Express obtain from the ap- 
propriate state authority a cancellation of the portion of its intrastate 
certificate which forms the basis for its second proviso operations. 


(3) Transcontinental acquisition approved 

In a report on reconsideration in MC-F-6388, Transcon Lines— 
Purchase—B & M Express, Inc., decided January 5, 1959, the Commis- 
sion authorized the purchase by Transcon Lines of the operating rights 
and certain property of B & M Express, Inc. for approximately 
$1,000,000 subject to certain adjustments. This determination reversed 
a prior report of division 4, 70 M. C. C. 796, decided January 10, 1958, 
which withheld approval under section 5 on the ground that approval 
would permit Transcon to provide substantially a coast-to-coast service, 





716 I. C. C. PRACTITIONERS’ JOURNAL 





without evidence establishing (to the satisfaction of division 4) that the 
transaction, if approved and consummated, would result in improved 
service to the public, more efficient and economical operations, or that 
it would not adversely affect the services of competing carriers. Divi- 
sion 4 further found that service would remain substantially the same 
under the unification as now existed; that the single-line operations of 
Transcon actually would result in less profit than had been produced by 
the separate operations; and that shippers generally were satisfied with 
applicants’ joint-line operations and their testimony was of little value 
in establishing a need for the integrated operations. 

In approving the transaction, the Commission distinguished the PIE 
ease (Pacific Intermountain Express Co., Inc. Control and Purchase, 
57 M. C. C. 341, affirmed on reconsideration, 57 M. C. C. 467) in which 
approval was withheld from a proposal which would have resulted in a 
transcontinental operation, on the ground that Transcon and B & M, 
continuously have interchanged traffic at Memphis, Tenn. ‘‘ almost to the 
exclusion of other carriers and that upon unification of their respective 
operating rights the principal change in the type of service provided 
would be the substitution of a single-line service for their previous joint- 
line operation.’”? The Commission concluded that such a substitution 
would not approximate a new and additional service in the sense that a 
service would be established where none existed previously (citing 
Howard Van Lines, Inc-—Purchase—McHugo Transfer Co., 70 M. C. C. 
389 (403)). The Commission also found it unnecessary that shipper 
witnesses testify to a need for the proposed single-line service ‘‘ where 
the evidence, as here, otherwise clearly establishes that the shipping pub- 
lie now is actively supporting the existing service. Compare Watson 
Bros. Transp. Co., Inc-—Purchase (Portion)—8S. and C. Transport Co., 
Inc., 70 M. C. C. 317.’ The Commission concluded that the public bene- 
fits which would result from unified operations warrant approval of the 
applications ‘‘especially when protestant rail and motor carriers have 
failed to show that the transaction would be likely to divert such traffic 
from them as to affect adversely their present or future operations. 

In a strongly worded dissent, Commissioner Arpaia (who was 
joined by Commissioner Mitchell) contended that applicants did not 
meet their burden to establish that approval of the proposed transaction 
is consistent with the public interest. 


(4) “Test of substantiality” applies to operations of applicants for section 5 approval 


A helpful discussion as to the quantum of proof necessary to over- 
come a claim of dormancy of operations conducted pursuant to irregular 
route authority is contained in the report of division 4 in MC-F-6582, 
The New Dizie Lines, Inc—Control—Jocie Motor Lines, Inc., decided 
December 31, 1958. Division 4 found that irregular-route, call-and- 
demand operations affect the number of points the carriers would serve, 
the frequency of service at particular points or within particular areas, 
and the variety of commodities transported. In applying the ‘‘test of 
substantiality’’ to operations conducted, division 4 stated : 


. . where territorial operations are claimed, a showing of service must embrace 
a sufficient number of points throughout the territory involved to be considered 
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as representative of the whole. This “test of substantiality” as applied in 
“grandfather” proceedings under section 206(a) of the Act is equally applicable 
to transactions under section 5 ag ae the disposition of irregular-route 
authority. An irregular-route carrier is only required to submit evidence show- 
ing that it has rendered substantial service to a representative number of points 
within its authorized territory in order to support the conclusion that its opera- 
tions have been substantial and continuous. Even as to a regular-route carrier, 
we have held that where such a carrier is conducting substantial operations 
throughout its system it is not compelled to submit evidence of operations to 
and from every intermediate point or in connection with all combinations of its 
routes to show that its operations have been of a substantial character and 
continuous. See Mid-Continent Frt. Lines, Inc—Purchase—Hanson M. Exp., 
65 M. C. C. 312, 328. As a rule, we have withheld approval of transactions 
involving the disposition of both regular- and irregular-route rights, and con- 
sidered such rights dormant, only where the evidence clearly shows that service 
to and from particular points or areas has been abandoned or discontinued for 
substantial periods of time and other evidence to overcome the conclusion of 
dormancy has not been presented. 

Division 4 also emphasized that it is protestant’s burden to show 
with particularity just how much traffic they would lose and to what 
degree their operations would be harmed from approval of the appli- 
eation. Protestant’s potential loss of traffic cannot be ascertained, divi- 
sion 4 stated, without detailed evidence as to (1) total revenues and 
volume of freight transported, (2) the portion of present traffic and 
revenues which would be directly competitive, and (3) the portion of 
present traffic and revenues which would be lost as a result of approval 
of the application and which, if lost would impair their operations. 

(5) Acquisition by “proviso” operator and related section 207 proceeding explained 

In MC-F-6512, Marion Trucking Co., Inc-—Purchase (Portion)— 
Kile’s Motor Express, Inc., decided January 5, 1959, division 4 approved 
the purchase by Marion Trucking, a proviso operator, of rights and 
property of Kile’s Motor Express. In a related section 207 application, 
Marion Trucking sought a certificate authorizing the continuance of 
operations in interstate commerce conducted by it wholly within Indiana 
under the partial exemption of the second proviso of section 206(a) 
of the Act. The decision explains that the acquisition removes for the 
future the benefits of the proviso as to any portions of such operations— 
thus creating the need for a certificate (citing C. & D. Motor Delivery 
Co.—Purchase—Elliott, 38 M. C. C. 547). Division 4 held that it is 
immaterial whether the acquiring carrier is the certificate holder and 
the seller the proviso operator, or the situation is the reverse. After 
pointing out that the Elliott case established the principle (followed in 
many subsequent cases) that past continued performance of lawful 
transportation under the proviso is itself evidence of public need for the 
continuance thereof, division 4 indicated that it is error to construe that 
decision as holding that if the Commission approves the section 5 trans- 
action, then it ‘‘automatically follows that a certificate must be issued 
in the directly related section 207 proceeding.’’ Rather, the related 
section 207 application stands on an independent footing as regards ap- 
plicant’s burden of proof. Unless proof requirements are met, the sec- 
tion 207 application will be denied. In reviewing the evidence, however, 


division 4 concluded that a need had been established and a certificate 
was authorized. 





Index to Current I. C. C. Decisions 
Donawp C. McDevitt, Editor 


01 State 
02 Federal 


10 Generally 
1 Proceedings 
12 Officers 


20 Generall 
21 Nature & Extent of 
Operations 
22 Commodity Authority 
23 Qualification of Appli- 
cant & Providence of 
tion 


30 Generally 
31 Jurisdiction 
32 Security Issues 


40 Generally 
41 Transportation 
42 Terminal 


50 Generally 

51 Ratemaking _ 

52 Freight Classification 
3 Rate Adjustments 


60 Generally 

61 Analogous or Homo- 
geneous Articles 

62 Rate Comparisons 

63 Value of Service 


70 Generally 
71 Intermediate Charges 
72 Port Equalization 


80 Generally 

81 Control of Two or 
More Carriers 

82 Transaction Sound & 
Applicant Fit 


0. Regulation 


03 Interstate Commerce 
Commission _ 
04 Exempt Operations 


1. Procedure 


13 Pleading 
14 Process & Notice 
15 Parties 


2. Franchises 
24 Need for Proposed 


ration 
25 Alternate Routes or 
Gateways 
26 Preservation of Sound 
Transportation Con- 
ditions 
3. Finance 


33 Purpose of Issue 
34 Alteration of Securities 


4. Service & Operations 


43 Line 
44 Accessorial 
45 Allowances 


5. Rate Structure 


54 Joint or Through 
Routes, Rates & 
Divisions 

55 Competitive Rate- 
making 

6. Rate Level 

64 Compensativeness 

65 Charges for Special 
Service 

66 Class Rates 

67 Commodity Rates 


7. Equality of Charges 


73 Special Service Charges 
74 Undue Preference or 
Prejudice 


8. Unifications 


83 Prior Utilization of 
Authority ; 

84 New Service Doctrine 

85 Sound Transportation 
Conditions 


—718— 


05 Types of Carriage 
06 Corporate Organization 


16 Proof 

17 Hearing 

18 Decisions _ 
19 Judicial Review 


27 Disposition of 
Applications 
28 Transfer, Modification or 
Revocation 
29 Abandonment 


35 Corporate Reorganiza- 
tion 

37 Accounts 

39 Costs 


46 Safet 
48 Liability 
49 Discrimination 


56 Demurrage & Storage 
57 Tariffs 
58 Charges 


68 General Increases or 
Reductions _ 

69 Passenger Service 
Charges 


75 Intrastate Rates _ 

79 Inequality of Specific 
Interstate Class or 
Commodity Charges 


86 Leases & Operating 
Agreements 

87 Disposition of Unification 
Applications 





MARCH, 1959 





0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.14 Sound Economic Conditions 


02.14 Commission is required by National Transportation Policy enun- 
ciated in Act to administer provisions thereunder, among other things, so 
as to “promote safe, adequate, economical, and efficient service and foster 
sound economic conditions in transportation among several carriers,’ and 
one of specific requirements of sec. 5(2)(c) is that weight must be to effect 
of transaction proposed under sec. 5 upon adequate transportation service to 
public. MC-F-6558, —. Freight Lines, Inc.—Pur. (Por.)—Strickland 
Transp. Co., Inc., .... M. 5 , 1-12-59, Div. 4. 


02.2 Interstate & Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 It is clear that, notwithstanding temporary stoppages at Denver, 
shipper intends all of prints to move beyond Denver to those exhibitors 
with whom it has contracted and that transportation from exchange to first 
exhibitor and thereafter between exhibitors is part of continuous movement 
in interstate commerce. MC-116999, Ephraim Freightways, Inc. Com. Car. 
Age., .... E. ©. C. , 12-29-58, Div. 1. 


02.24 Interrupted Through Movement 


02.24 Not every stoppage or detention after completion of one mode of 
carriage renders further movement by different method of transport intra- 
state commerce. If halt in movement is convenient intermediate step in 
process of getting goods to final destination, they remain “in commerce”’ 
until such destination is reached. 300 I. C. C. 409. MC-64651, Sub 5, City 
Exp., Inc. Ext.—Flour, .... M. C. C. , 12-29-58, Div. 1. 


02.24 There is no transit arrangement published at Norfolk which 
would permit application of lower import rate sought, and these shipments 
became domestic by virtue of processing to which they were subjected at 
that point. No. 82886, Cook Chocolate Co. v. New York Central R. Co., 
ee © -% , 1-2-59, Div. 2. 


05. Types of Carriage 
05.2 Contract Carriers 


05.21 Specialization 


05.21 As, in case of armored carriers, actual number of persons with 
whom applicants intend to contract may appear, at first glance, to cast doubt 
on their status as contract carrier. Nevertheless, considering such circum- 
stances as highly specialized operation they render for a limited class of 
persons, relative smallness of operations, and like factors, conclusion is 
justified that proposed operations are appropriately contract earriage even 
as operations of armored carriers were so found. MC-109558, Sub 38, Sophia 
Lane & Hattie Kaplan Ext.—N, J., .... M. C. C. , 12-31-58, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 
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1. PROCEDURE 
11. Proceedings 
11.8 Reparation 


11.81 Rail—Generally 


11.81 It has been Commission’s policy, since 1946, to allow interest 
at rate of four percent per annum from date charges are paid in proceedings 
in which reparation is awarded. Matter of rate of interest is within Com- 
mission’s discretion, and to deviate from four percent rate, which has now 
become firmly established, would result in discrimination among shippers 
prohibited by statute. See report on reconsideration in 303 I. C. C. 45. 
No. 32297, Marion Power Shovel Co., Div. of Universal Marion Corp. v. Penn- 
sylvania R. Co., .... I. C. C. ...., 12-30-58, Div. 2. 


13. Pleading 


13.7 Amendments 
13.71 Enlargement of Claim 


13.71 Grant of authority, which would embrace West Memphis, is 
beyond scope of application, and in circumstances here present, it would 
constitute undue broadening thereof. MC-111159, Sub 44, Miller Petroleum 
Transporters, Ltd. Ext.—Petroleum Products from Points in Shelby County, 
wee. .6s+ B.C. C. . 4.05 38-88-66, Div. 1. 

13.73 To Conform to Proof 


13.73 In effect no greater authority than that sought is granted herein, 
if no tacking restriction were imposed, but even if findings were consid- 
ered as more extensive than sought, Commission may grant authority beyond 
that for which application is made. See 322 U. S. 1, cited in 72 M. C. C. 
75, 86. MC-42963, Sub 7, Daniel Hamm Drayage Co. Ext.—La., 
M.C.C. ...., 12-31-58, Div. 1. 


14.. Process & Notice 


14.2. Upon Applications 

14.21 Defective 

14.21 Although proposed service is not within scope of instant appli- 
cation as published in Federal Register, application will not be denied solely 
for this reason particularly, where, as here, application is opposed by large 
number of carriers engaged in both specialized hauling as well as ordinary 
freight service which indicates possibility that if application had conformed 
to proposal opposition might have been same. MC-30824, Sub 14, Aalco 
Exp. Co., Inc. Ext.—Uncrated Refrigeration Cases, .... M. C. C. ...., 


12-31-58, Div. 1. 
15. Parties 


15.0 Necessary Parties 

15.03 Applicants 

15.03 Commission has not in past required the joinder as party appli- 
cants the administrative officers of corporations whose stock was widely 
diversified and no individual, or group of individuals, could be considered as 
controlling corporation through stock ownership. This principle deemed 
equally applicable here. MC-F-6808, B. F. Walker, Inc.—Pur.—F. G. 
Pittman, .... M.C.C. ...., 12-31-58, Div. 4. 


15.1 Proper Parties 
15.13 Applicants 
15.13 Since applicant admits, however, that it wishes to have Denver- 
Chicago substituted eventually as applicant herein there is not now before 
Commission a proper party applicant. MC-9895, Sub 97, R. B. “Dick” 
Wilson, Inc. Ext.—Glen Canyon Dam Site, .... M. C. C. ...., 12-31-58, 
Dev. i. 
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15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 Issuance of certificate authorizing operations hereinafter found 
to be needed will be withheld for 90 days from date hereof and to allow 
opportunity for filing of petition for substitution of applicants. In ab- 
sence of such action within that time, consideration will then be given to 
denial of application. Compare 68 M. C. C. 298. MC-9895, Sub 97, R. B. 
“Dick”? Wilson, Inc. Ext.—Glen Canyon Dam Site, .... M. C. C. ... 
12-31-58, Div. 1. 


16. Proof 
16.0 Generally 


16.05 Presumptions 


16.05 Applicant’s grant of temporary authority creates no presump- 
tion of grant of corresponding permanent authority. MC-60430, Sub 14, 
Friedman’s Exp., Inc. Ext.—Naugatuck, Conn., .... M. C. C. ...., 12-31-58, 
Div. 1. 


16.1 Issues 
16.10 Generally 


16.10 Question of dormancy is pertinent in control proceeding and, in 
this respect, little difference exists whether control, merger, or purchase is 
involved. MC-F-6582, New Dixie Lines, Inc.—Control—Jocie Motor Lines, 
Enc., .... BM. C. C. ...., 12-81-68, Div. 4. 


16.13 Stipulations 


16.13 Neither petitioner nor employees whom they represent have 
been prejudiced in any way by stipulation or by Commission’s refusal to 
approve provisions of stipulated plan without modification. F. D. 13170, 
Florida East Coast Ry. Co. Reorganization, .... I. C. C. ...., 1-12-59, 
Commission. 


16.2 Burden of Proof 
16.23 I &S Proceedings 


16.23 Burden is upon respondent to prove that proposed rates would 
be reasonably compensatory. I & S M-11326, Acids, Drugs, etc.—Bet. 
Clifton, N. J. & New York City, ....I1.C.C. ...., 1-7-59, Div. 2. 

16.23 Burden of proving unlawfulness of initial rates rests with 
protestants. I & S M-11304, Lime & Limestone—Cedar Hollow, Pa. to 
Ma Oe cess eG weeny See ee. ee 
16.24 General Investigations 

16.24 Rates of American, Long, and Universal under investigation in 
embraced proceeding were in effect when that proceeding was instituted. 
Thus, there is no statutory burden of proof upon these respondents with 
respect to their rates. I & S M-10951, Iron & Steel—Pa. to Ill. & Ohio, 

— ere 1-5-59, Div. 3. 


16.3 Official Notice 


16.33 Public Records 


16.33 Commission may take official notice of fact that the Eastern 
Central Motor Carriers Assn. has published, to be effective on March 28, 
1959, rates same as proposed rates. I & S M-11559, Plastic Articles— 
Columbus, Ohio to Md., N. Y., Pa. & N.J., .... 1C.C....., 1-5-59, Div. 3. 


16.34 Commission Proceedings 


16.34 Both C & H and Jeffries, by reason of certificates granted them 
subsequent to hearing herein, of which Commission takes official notice, 
are authorized to transport Mercer description commodities from all points 
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in Ohio to all points in Okla., and, by tacking at any point in Okla., to all 
points in Kan. MC-C-2004, Gulf Southwestern Transp. Co.—Investigation & 
Revocation of Ctfes, .... M. C. C. , 12-31-58, Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 Company witnesses expressing opinions in applications and affi- 
davits gave views on benefits inuring to public from approval and on econo- 
mies ICX expects to derive from resulting single-line, single-ownership 
operations. Obviously, long-time executives of highly successful a, 
as here, qualify as witnesses to express such views. MC-F-6889 
fornia Exp., Inc.—Control & Merger—Hill Lines, Inc., .. 

1-5-59, Div. 4. 


16.44 Privilege 


16.44 Fact that one of shippers would not disclose tonnage figures to 
respective states is fairly explained by that shipper’s reluctance to disclose 
such information to competitor. MC-109689, Sub 64, W. S. Hatch Co., Ext. 
—Garfield, Utah Area, 12-31-58, Div. 1. 


16.46 Cross-Examination 


16.46 Admission of affidavit was error in view of fact that officer was 
not present for cross-examination. MC-110595, Sub 4, Coastal Stages Corp. 
Com. Car. App., .... M. C. C. , 12-31-58, Div. 1. 


16.46 Motion on behalf of certain protestants to strike affidavits of all 
witnesses of applicants, who were not present at hearing for examination, is 
granted. MC-F-6558, wg Freight Lines, Inc.—Pur. (Por.)—Strickland 
Transp. Co., Inc. .... M.C ‘ , 1-12-59, Div. 4. 


16.5 Testimony 
16.50 Competency 


16.50 Witness, assistant to president of shipper corporation, of neces- 
sity is generally familiar with all phases of his employer’s business. While 
not completely versed in all details of applicant’s traffic relationship with 
company, he was able to testify as to situation at Checker plant with regard 
to expanded and diversified production and need for carrier with authority 
to render it full and complete service. Concluded that his testimony is 
competent herein. MC-100837, Sub 25, Sam McKinley Ext.—Passenger 
Automobiles, .... M. C. C. , 12-30-58, Div. 1. 


16.52 Verified Statements 


16.52 Possession of knowledge of facts alleged was implicit in position 
held by witness. Affidavits which do not recite personal knowledge of 
witness, as such, were properly received in evidence. Each such witness 
has had long executive association with company for whom he testified. 
MC-F-6389, Illinois-California Exp., Inc.—Control & Merger—Hill Lines, 
me, .... B CG. , 1-5-59, Div. 4. 


16.6 Documents 
16.67 Surveys 


16.67 Specifically, Belden survey was inadmissible to show state of 
mind of public; and, though perhaps admissible to show basis of applicant’s 
conclusion with respect to feasibility of operation proposed, it could not have 
and would not have, itself, convinced Commission of economic feasibility 
of operation. MC-1510, Sub 59, Southwestern Greyhound Lines, Inc. Ext.— 
Lower Rio Grande Valley, 12-31-58, Div. 1. 
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16.7 Admissibility 


16.76 Admissions 


16.76 With respect to examiner’s statement that respondent admitted 
transporting shipment of iron bars without authority, record indicates that 
its vice president, in answer to letter from personnel of this Commission 
questioning lawfulness of shipment, stated that in his opinion shipment 
might have been transported without proper authority and that it was 
respondent’s intention to perform only authorized services. Evidence con- 
cerning alleged admission is somewhat ambiguous; and, in circumstances, it 
falls short of constituting admission of any unlawful act or agreement to 
discontinue specific transportation service. MC-C-2184, Ace Lines, Inc.— 
Investigation & Revocation of Ctfe, .... M. C. C. , 12-31-58, Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Protestants move to strike certain evidence introduced by 
respondent relating to its costs of operation. This motion goes to weight 
to be accorded evidence rather than to its admissibility, and motion is 
overruled. I & S M-11254, Aluminum Castings—Ft. Wayne, Ind. to Flint, 
Bs, oes CDG, , 1-2-59, Div. 2. 


16.80 Objections are directed chiefly to weight to be given evidence 
rather than to its admissibility. Motions to strike are overruled. No. 32120, 
Petition of Chicago, R. I. & P. R. Co. for Declaratory Order, .... I. C. C. 

, 1-5-59, Div. 3. 


16.81 Damages 


16.81 Evidence shows that complainant prepaid freight charges on 
considered shipments, but possibility is indicated that some of charges may 
have ultimately been borne by consignees. Nevertheless, in absence of ad- 
verse claim, reparation may ——, be awarded in these circumstances to 
shipper who paid charge. See 147 I. C. C. 341, 854. No. 32297, Marion 
Power Shovel Co., Div. of Deen Marion Corp. v. Pennsylvania R. Co., 
ives Bs ae ae » 12-30-5 Vv 


17. Hearing 


17.3 Conduct of Hearing 
17.31 Duty to Develop Record 


17.31 Examiner’s interrogation of witnesses appears to have been not 
only proper but performed in conformance with his duty adequately to de- 
velop record, and his questioning of witnesses does not disclose any prejudice 
in judging matters at issue. MC-109689, Sub 64, W. S. Hatch Oo. Ext.— 
Garfield, Utah Area, 12-31-58, Div. 1. 


17.31 Examiner’s role is not viewed as that of passive bystander; 
rather, in public interest, he should exercise positive role and aid in de- 
velopment of record where necessary. MC-98725, Sub 1, Anthony LaF ace 
Ext.—Interstate Operations, 12-31-58, Div. 1. 


17.4 Reception of Evidence 
17.41 Offer 


17.41 With reference to board’s refusal to permit offer of proof, its 
rulings have not prejudiced applicant inasmuch as same conclusions would 
be reached on controlling issues here, even if those matters to which evidence 
and offer of proof pertained were to be considered fully proven by applicant. 
MC-1510, Sub 59, Southwestern Greyhound Lines, Inc. Ext.—Lower Rio 
Grande Valley, 12-31-58, Div. 1. 





724 I. C. C. PRACTITIONERS’ JOURNAL 





17.48 Rulings 


17.43 Directory of Operating Rights containing synopses of respective 
operating authorities of members of Garment Truckmens Assn. of N. J. was 
offered as exhibit but rejected by examiner. Material was properly excluded 
as it has no bearing on whether respondent operated in violation of its 
certificate. MC-C-2192, Interstate Dress Carriers, Inc.—Investigation & 
Revocation of Ctfe, .... M. C. C. , 12-30-58, Div. 1. 


17.45 Exceptions to Ruling 


17.45 Examiner properly excluded offered evidence since it would have 
had no bearing on issue of need for service beyond that which applicant could 
provide under second proviso. MC-98725, Sub 1, Anthony LaFace Ext.— 
Interstate Operations, 12-31-58, Div. 1. 


18. Decisions 
18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Three applications present related issues and will be disposed 
of in one report. MO-F-6389, Illinois-California Exp., Inc.—Control & 
Merger—Hill Lines, Inc., .... ; oo 2 , 1-5-59, Div. 4. 


18.3 Exceptions 


18.32 Form & Content 


18.32 It is true that rules call for greater specificity than is mani- 
fested in petitioners’ exceptions, but this is matter which is considered in 
evaluating exceptions. Motion to strike is overruled. No. 32129, Petition 
of Chicago, R. I. & P. R. Co. for Declaratory Order, .... I. C. C. ...., 
1-5-59, Div. 3. 


18.32 Applicant’s exceptions are concerned with ultimate questions of 
fact, conclusions drawn therefrom, and with questions of law raised thereby, 
rather than with specific points which must be enumerated, and when s0 
considered are in substantially correct form. MC-106977, Sub 18, T. S. C. 
Motor Freight Lines, Inc. Ext.—Alternate Route, .... M. C. C. ...., 
12-23-58, Div. 1. 


18.33 Replies 


18.33 As applicant did not reply to these protestants’ exceptions, Com- 
mission may assume it does not object to form of restriction urged. In 
circumstances here, authority to be granted will be so restricted. MC-C- 
2004, Gulf Southwestern Transp. Co.—Investigation & Revocation of Ctfes, 

- S S. , 12-31-58, Div. 1. 


18.35 Defective 


18.35 Exceptions are not difficult to follow and will be considered, 
although action is not to be construed as controlling any future observance 
of General Practice Rule 1.96 as essential to good practice. 70 M. C. C. 169. 
MC-F-6389, [llinois-California Exp., Inc.—Control & Merger—Hill Lines, 
i, «sce Ee Ge Gs , 1-5-59, Div. 4. 


18.35 Portions of protestant’s exceptions in dispute refer to pending 
applications and Commission reports and include reference to testimony 
presented in other proceedings. Incorporation of such testimony in excep- 
tions is improper, and applicant’s motion to strike will be granted to extent 
indicated in order herein. MOC-111159, Sub 48, Miller Transporters, Ltd. 
Ext.—Jackson County, Miss., 12-29-58, Div. 1. 


18.35 Photograph is new evidence and is improperly embodied in ex- 
ceptions under Commission’s rules. New matter will not be considered. 
No. 32129, Petition of Chicago, R. I. & P. Co. for Declaratory Order, . 

é , 1-5-59, Div. 3. 
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18.39 Waiver 


18.39 Petitioner has been free to raise upon its petition for modifica- 
tion any issue which it could have raised upon exceptions to examiner’s 
proposed report if filing of exceptions had not been waived by stipulation 
and had there been occasion, which there was not, for petitioner to take 
exception to that report. Although normal procedure, by mutual consent 
of parties, including petitioner, has been shortened, rights of petitioner have 
not been abridged in any degree. F. D. 13170, Florida East Coast Ry. Co. 
Reorganization, .... I. C. C. , 1-12-59, Commission. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 While Commission recognizes desirability of common carriers 
being able to offer complete service to public, and have, accordingly, gen- 
erally declined to issue certificates embracing weight restrictions, such limi- 
tations in outstanding operating authorities are removed only upon showing 
of public need for proposed service which cannot be satisfied by existing 
carriers, or of presence of unusual circumstances not apparent here. 
MC-105902, Sub 9, Penn Yan Exp., Inc. Removal of Restriction in Ctfe, 
ccne Se ae , 12-31-58, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Having failed to file timely ‘“‘grandfather’’ application, it is in- 
cumbent upon applicant to establish that such operations are required by 
public convenience and necessity. MC-116999, Ephraim Freightways, Inc. 
Com. Car. App., .... M. C. C. , 12-29-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Any authority herein authorized, to extent it duplicates any 
heretofore granted to applicant, shall not be construed as conferring more 
than single operating right. See 69 M. C. C. 65. MC-111159, Sub 48, Miller 
Transporters, Ltd. Ext.—Jackson County, Miss., 12-29-58, Div. 1. 

21.02 In event it should be found in pending complaint proceeding in 
MC-C-2111 that considered liquid wax is embraced in applicant’s existing 
authority for transportation of liquid chemicals, authority herein granted 
and that now held by applicant between same points shall be construed as 
eemprising only single operating right such that authority herein granted 
and that now held between same points shall not be severable by sale or 
otherwise. MC-110698, Sub 92, Ryder Tank Line, Inc. Ext.—Bulk Liquid 
We oes BGG ssc 12-31-58, Div. 1. 


21.1 Type of Operation 
21.10 Generally 


21.10 Unless compelled to find otherwise, Commission is not inclined 
to disturb status quo of this carrier. MC-109558, Sub 3, Sophia Lane & 
Hattie Kaplan Ext.—N. J., .... M. C. C. , 12-31-58, Div. 1 


21.2 Dual Operations 


21.22 Common & Contract 


21.22 As evidence in this record is wholly inadequate to support find- 
ing that dual operations of these carriers, which would be conducted between 
same points and within same territory, would be consistent with public 
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interest, there is no alternative but to deny application. Compare 56 
M. C. C. 6. eee a Advance ers 7 Co.—Control & Merger—Service 
Transport Co., = & 1-12-59, Div. 4. 


21.4 Joinder of Authority 


21.40 Generally 


21.40 Phrase “to or from New York,” authorizes respondent to handle 
between points authorized traffic which originates at, or is destined to, points 
beyond New York. 62 M. C. C. 694. Thus it appears that novel method of 
operation advanced by respondent would constitute lawful method of opera- 
tion so long as respondent tacks authorities at valid common points of service 
and interchanges with other carriers at points in New York located within 
30 miles of St. Albans those shipments moving between points in Conn. and 
Mass. on one hand, and, on other, points on International Boundary line 
between United States and Canada, provided, of course, separate character 
of regular- and irregular-route service are maintained. MC-C-1981, Mar- 
cells Motor Exp., Inc.—Investigation of Operations, .... M. C. C. ...., 
1-15-59, Commission. 


21.42 Restrictions 


21.42 Examination of applicant’s presently held certificates indicates 
that considerably more and varied service than warranted by evidence could 
be rendered by it if authority granted herein is not made subject of restric- 
tion against joining or tacking with its presently held authority. In view 
of applicant’s past history with respect to operations conducted as result of 
joinder of separate authorities, such restriction should be imposed. MC-C- 
2004, 4 Southwestern Transp. : ere & Revocation of Ctfes, 

~. o CG, » 12-31-58, Div. 1. 

fg Appropriate restriction intended to preclude institution of serv- 
ice by tacking will be imposed. MC-42968, Sub 7, Daniel Hamm Drayage 
Co. Ext.—La., .... M. C. C. , 12-31-58, Div. 1. 


21.42 Before imposing such limitation, it has been Commission’s policy 
generally to require opposing carriers to show that nonimposition of restric- 
tion against tacking will have materially adverse effect on their operations. 
Compare 73 M. C. C. 538. MC-113475, Sub 5, G. C. Rawlings Ext.—Em- 
Sn, .... 2 CS , 1-8-59, Commission. 


21.42 Restriction contained in applicant’s route limiting service to 
traffic moving to or from points on U. S. Hwy. 165 north of Alexandria, does 
not prevent combining of such route with applicant’s other routes at com- 
mon service points. See 62 M. C. C. 694. MC-106977, Sub 18, T. S. C. Motor 
Freight Lines, Inc. Ext.—Alternate Route, .... M. C. C. ...., 12-23-58, 


Div. 1. 
21.5 Points Authorized 
21.50 Generally 


21.50 Grants of territorial authority in terms of radius about certain 
point similar to 30-mile radius of Clarence, sought here, particularly with 
exception also stated in terms of mileage radius, leads to interpretive prob- 
lems, is impracticable, and administratively undesirable. MC-25789, Sub 2, 
Kenneth Harvey Ext.—Feed, 12-24-58, Div. 1. 


21.50 Grant of authority to serve points in particular territory is 
predicated on proof relating to need for service in area rather than at spe- 
cific municipality. MC-66900, Sub 18, Houff Transfer, Inc. Ext.—Bristol, 
Va.-Tenn., .... M. C. C. , 12-22-58, Div. 1. 


21.50 Although in past some territorial authority has been granted in 
terms of radius about a certain point, it has been Commission’s experience 
that grant in this form leads to interpretative problems, is impracticable, and 
administratively undesirable. Also applications filed with reference to mile- 
age radii are susceptible to misconstruction by existing carriers and, from 
abundance of caution, often evoke opposition which otherwise would not be 
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engendered. In circumstances, some definite boundary description of Elkins 
territory should be employed rather than radial imaginary line. MOC-101960, 
Sub. 4, H. L. Mullennex Ext.—Elkins, W. Va., 12-22-58, Div. 1. 


21.50 Territorial authorization in terms of fixed distance about a 
point are not generally regarded as desirable. However, in instant proceed- 
ing, mileage radius about dam site appears to be only practicable manner of 
describing area to which need for service has been demonstrated. MC-9895, 

B. “Dick” Wilson, Inc. Ext.—Glen Canyon Dam Site, 
+ cove, 12°81-68, Div. 1. 


21.51 “To or From” Restrictions 


21.51 Restrictions will be imposed in regular-route operating authority 
to preclude vendee from rendering service to and from points within several 
commercial zones which are outside of Ind. MC-F-6512, Marion Trucking 
Co., Inc.—Pur. (Por.)—Kile’s Motor Exp., Inc., .... M. C. C. ...., 1-5-59, 
Div. 4. 


21.54 Specified Plants 


21.54 Authority granted herein will be limited as to point of origin 
to sites of shippers’ plants. MC-109689, Sub 64, W. S. Hatch Co. Ext.— 
Garfield, Utah Area, 12-31-58, Div. 1. 

21.54 Although normally Commission does not limit area which com- 
mon carrier can serve to site of particular plant, it is evident that here such 
limitation is warranted. MC-111159, Sub 44, Miller Petroleum Transporters, 
Ltd. Ext.—Petroleum Products from Points in Shelby County, Tenn., .... 
M. C. C. ...., 12-28-58, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Motor carrier may only establish terminal area at municipality 
which it is authorized to serve specifically in its certificate. MC-66900, Sub 
18, Houff Transfer, Inc. Ext.—Bristol, Va.-Tenn., .... M. C. C. ...., 12-22- 
58, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Since Long Island City is part of incorporated community—New 
York, N. Y.,—and grant to entire city of New York is not warranted by 
evidence, origin will be confined to Queens County, N. Y. MC-1759, Sub 11, 
Proehlich Transp. Co., Inc. Ext.—Norwalk, Conn., 12-30-58, Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Fact that applicant, by use of described rack-frame trailers, can 
accommodate and transport larger number of units than can be accom- 
modated by van-type trailers is factor which, while pertinent to issue of 
whether need for proposed service has been established, is beside point in 
determining issue of whether commodity itself ‘“‘requires” special equipment 
and special handling within rule enunciated in 53 M. C. C. 401. MOC-80824, 
Sub 14, Aalco Exp. Co., Inc. Ext.—Uncrated Refrigeration Cases, ; 
M. C. C. ...., 12-81-58, Div. 1. 


21.72 Rowe, although capable of transporting anything which because 
of its size or weight requires use of special equipment, lacks authority to 
transport lighter products which are not parts or accessories of “heavy” 
equipment, and can therefore only offer shippers very limited service, com- 
moditywise. MC-115268, Sub 2, Dayton Transport Corp. Ext.—Iron & Steel 
Articles, 12-31-58, Div. 1. 


21.72 Applicant is admonished that its “heavy hauler” authority does 
not embrace transportation of refrigerated show cases in question, and their 
movement should be discontinued until appropriate authority is obtained. 
MC-42963, Sub 7, Daniel Hamm Drayage Co. Ext.—La., .... M.C.C. ...., 
12-31-58, Div. 1. 
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21.72 Shipments which have been rejected by consignee may be re- 
turned to point of origin by carrier having them in its possession without 
specific authority, provided that such service is covered by appropriate tariff 
provision. MC-109689, Sub 64, W. S. Hatch Co. Ext.—Garfield, Utah Area, 
12-31-58, Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 

21.76 In granting authority for transportation of trailers or trucks it 
has been practice to distinguish between their initial and secondary move- 
ments. Initial movement is transportation of such vehicles from their points 
of manufacture or assembly to their destination, or to point of interchange 
with other common carriers; secondary movement is transportation from 
points other than from point of manufacture or assembly. 16 M. C. C. 535. 
MC-110686, Sub 9, McCormick Dray Line, Inc. Ext.—Trucks, .... M. C. C. 
ooo, 12°381-68, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Grant of authority limited to “building materials’’ is one denot- 
ing class of commodities which may be described or identified by reference 
to use to be made thereof. 61 M.C.C. 666. This type of authority has been 
construed in several cases, and the principles observed in such cases were 
summarized in 69 M. C. C. 657. MC-C-2134, Ace Lines, Inc.—Investigation 
& Revocation of Ctfe, .... M.C.C. ...., 12-31-58, Div. 1. 


22.01 Interpretation 


22.01 While liquid latex is a “liquid chemical,’’ it would be beyond 
reason to maintain that terms “liquid commodities’ and “liquid chemicals” 
are mutually exclusive. Former term is much broader than latter term and 
must include all substances embraced in latter. MC-60430, Sub 14, Fried- 
man’s Exp., Inc. Ext.—Naugatuck, Conn., .... M. C. C. ...., 12-31-58, 
Div. 1. 


22.01 Proper grammatical construction requires that modifying phrase 
in sentence be placed as near object modified as possible for clarity. In 
sentence under consideration in applicant’s certificate, words, ‘in bulk,’”’ are 
placed immediately following words, ‘liquid fuel,’’ and therefore it follows 
that two phrases are meant to be read and interpreted together, and only 
bulk liquid fuels, insofar as bulk commodities are concerned, are excepted 
from applicant’s present authority to transport general commodities. MC- 
25789, Sub 2, Kenneth Harvey Ext.—Feed. 12-24-58, Div. 1. 

22.01 Authority to transport specific commodity does not authorize 
transportation of ingredients or raw materials from which such commodity 
is made. See 62 M. C. C. 727 and 64 M. C. C. 39. MC-40007, Sub 52, Re- 
liable Transp. Co. Ext.—Resins, .... M. C. C. ...., 12-31-58, Div. 1. 


22.06 Descriptions 


22.06 Determination of scope of commodity description should not be 
controlled by commodity classifications for rate purposes. Compare 51 
M. C. C. 227. MC-114019, Sub 17, Emery Transp. Co. Ext.—Salt from 
Akron, Ohio to Points in Del., .... M. C. C. ...., Div. 1. 


22.3 Rough Products of Mines 
22.36 Salt 


22.36 As long as processed salt still possesses general attributes and 
nature of salt, contrary of which was not shown here, it may be transported 
under that commodity description, even though it may not be considered 
“salt”? in various applicable freight classifications. MC-114019, Sub 17, 
Emery Transp. Co. Ext.—Salt from Akron, Ohio, to Points in Del., 

M. C. C. ...., 12-24-58, Div. 1. 
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22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Anhydrous ammonia produced from natural gas is considered 
petroleum product for transportation purposes. MC-111159, Sub 48, Miller 
Transporters, Ltd. Ext.—Jackson County, Miss., 12-29-58, Div. 1. 


22.52 Had it been intended to confine transportation performed under 
rights to petroleum products, in containers, such limitation would have been 
made express condition of permit. Vendor is legally authorized under its 
rights to transport such traffic whether moving in bulk, in containers, or 
in packages. Compare 64 M. C. C. 527. MC-F-6591, Petroleum Transp., 
Inc.—Pur. (Por.)—G. & H. Transit Co., Inc., 12-24-58, Div. 4. 


22.54 Industrial Chemicals & Acids 


22.54 Although coal or petroleum derivatives are components of 
“latex,” resulting compound is quite different than its integral ingredients 
which have undergone definite physical and chemical change of type with 
which Maxwell case, 63 M. C. C. 677, 683, concerned itself; and such change 
has produced product which is not petroleum product. MC-60430, Sub 14, 
Friedman’s Exp., Inc. Ext.—Naugatuck, Conn., .... M.C. C. ...., 12-31-58, 
Div. 1. 


22.6 Industrial Manufactures 
22.64 Construction Materials 


22.64 Respondent, under its presently held authority to transport 
“building materials’ is authorized to transport any commodity included in 
building materials list established in Descriptions case, 61 M. C. C. 209, 279, 
without specific inquiry as to its intended future use provided it does not at 
time of movement have knowledge of intended use other than as building 
material, and that in addition it may transport any commodity not included 
in list in Descriptions case provided it is affirmatively established that such 
commodity at time of movement is intended for use as building material. 
See 66 M. C. C. 607. 


In view of general utility of certain articles, they may not be trans- 
ported under considered authority unless they are intended to be used as 
building material. 


Respondent’s authority does not include right to transport structural 
steel unless it can be shown that structural steel transported is at time in- 
tended for use and incorporation as building material in construction or 
repair of building. MC-C-2134, Ace Lines, Inc.—Investigation & Revocation 
of Cife, .... M. ©. CG, ...., 12-81-58, Div. 1. 


22.67 Paints, Abrasives, Preservatives 


22.67 Resins, although principal ingredients of varnish, are not 
varnish. MC-40007, Sub 52, Reliable Transp. Co. Ext.—Resins, .... M. C. C. 
--.e, 12-31-58, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.76 Automotive Vehicles & Parts 


22.76 Complete chassis either with or without body, is a motor vehicle, 
and movement thereof from its point of manufacture to, as here, plant where 
body is to be mounted is initial in character. Therefore, any subsequent 
movement of chassis with body added is secondary; unless, however, it has 
been so converted as to result in new or different vehicle. MC-110686, Sub 
9, McCormick Dray Line, Inc. Ext.—Trucks, .... M. C. C. ...., 12-31-58, 
Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.01 Substitutions 


23.01 Although present record in this proceeding contains no evidence 
as to fitness and ability of substituted applicant, it was shown when merger 
was authorized that substituted applicant is fit and able properly to conduct 
previously authorized operations of original applicant, and no reason appears 
for questioning its fitness and ability properly to conduct now proposed 
operations. It will be found fit herein, but any party prejudiced by such 
finding may petition for appropriate relief under Commission’s rules of 
procedure. MC-105217, Sub 40, Rice Truck Line Ext.—Natrona & Carbon 
Counties, Wyo., 12-31-58, Div. 1. 


23.2 Providence of Operation 
23.21 Backhauls 


23.21 Applicant now is successfully conducting operations to points in 
Canada, and service proposed would provide backhaul. There is no indica- 
tion that applicant is or has been unable to meet its obligations, and there 
is nothing of record to suggest that proposed backhaul would impair its 
financial position. It is fit and able, financially and otherwise, properly to 
perform service to extent indicated. MC-113396, Sub 5, Nadeau Transports, 
Ltd. Ext.—Maine, 1-20-59, Div. 1. 


23.6 Unauthorized Operations 


23.62 Good Faith 


23.62 Unauthorized service was conducted under erroneous interpre- 
tation of its heavy-hauling authority openly and without subterfuge. Without 
condoning such unauthorized transportation, in circumstances here present, 
such operations should not bar grant of authority herein and evidence war- 
rants affirmative finding as to applicant’s financial fitness. MC-30824, Sub 
14, Aalco Exp. Co., Inc. Ext.—Uncrated Refrigeration Cases, .... M. C. C. 
.+.-, 12-31-58, Div. 1. 

23.62 Applicant conducted considered operation over period of time 
under unlawful buy-and-sell arrangement. However, such operation was 
terminated immediately upon his receiving notice that authority was required 
therefor. 

There does not appear to have been any wilful disregard of Commis- 
sion’s regulations; and past discontinued operations, although not condoned, 
should not now bar grant of authority which is otherwise shown to be needed. 
MC-117430, Sub 1, H. M. Connel Com. Car. App., 12-22-58, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 It is applicant’s burden to establish that service is needed which 
cannot or will not be provided by existing carriers. MO-116597, Sub 8, 
Chancey Truck Line, Inc. Ext.—Tenn.-Decatur, Ga., 12-30-58, Div. 1. 


24.04 Parallel State Authority 


24.04 Applicant’s intrastate operating authority embraces interstate 
rights sought herein, and it is in position to provide comprehensive public 
transportation service to both interstate and intrastate passengers alike. 
Granted. MO-110595, Sub 4, Coastal Stages Corp. Com. Car. App., .... 
M. C. C. ..., 18-81-68, Div. 1. 
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24.04 Mere preference by applicant for interstate certificate authoriz- 
ing operations which may now be performed under second proviso, without 
some showing that public would benefit therefrom, is insufficient to warrant 
finding that public convenience and necessity require proposed operation. It 
follows, however, that where service in addition to that which may be per- 
formed under second proviso is needed by public, certificate may be granted. 
MC-98725, Sub 1, Anthony LaFace Ext.—Interstate Operations, 12-31-58, 
Div. 1. 


24.01 For reasons set forth previously in 53 M. C. C. 672, carrier’s 
mere preference for interstate certificate does not warrant granting thereof. 
MC-28892, Sub 2, J. D. & V. D. Poteet Com. Car. App., 12-30-58, Div. 1. 


24.06 Registered Truck Operation 


24.06 Past continued performance of lawful transportation under 
proviso is itself evidence of public need for continuance thereof. Certificates 
have been authorized in large number of proceedings without supporting 
shipper testimony. MC-F-6512, Marion Trucking Co., Inc.—Pur. (Por.)— 
Kile’s Motor Exp., Inc., .... M. C. C. ...., 1-5-59, Div. 4. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper has been using its own equipment to provide portion of 
need shown. However, it indicates desire and purpose to abandon such 
activity if authority sought is granted. MC-117430, Sub 1, H. M. Connel 
Com. Car. App., 12-22-58, Div. 1. 


24.09 Cudahy would use proposed service to replace its existing private 
carriage of considered commodities and to enable applicant to provide com- 
plete, specialized and coordinated service on its outbound and inbound 
shipments of type so satisfactorily provided at present on its outbound ship- 
ments. Permit granted. MC-30451, Sub 18, Luper Transp. Co. Ext.—To 
Wichita, Kan., .... M. C. C. ...., 12-31-58, Div. 1. 

24.09 Supporting shipper desires to relieve itself of its private car- 
riage operations and therefore requires motor carrier service for transporta- 
tion of certain of its products. MC-110686, Sub 9, McCormick Dray Line, 
Inc. Ext.—Trucks, .... M. C. C. ...., 12-31-58, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Five Ohio origins from which need for authority has been 
demonstrated are not sufficiently representative to warrant grant of authority 
to serve entire State of Ohio. MC-C-2004, Gulf Southwestern Transp. Co.— 
Investigation & Revocation of Ctfes, .... M. C. C. ...., 12-31-58, Div. 1. 


24.10 While evidence as to destination territory is somewhat general 
in nature, and as to anhydrous ammonia, relates to future need, opening of 
shipper’s new plant is gradual process; and proof of future need for service 
must necessarily be somewhat less certain and definite than proof of present 
need. MOC-111159, Sub 48, Miller Transporters, Ltd. Ext.—Jackson County, 
Miss., 12-29-58, Div. 1. 


24.11 Preference or Desire 


24.11 At most, evidence established preference for applicant’s proposed 
service. This is insufficient to warrant grant of authority sought. MC- 
116597, Sub 8, Chancy Truck Line, Inc. Ext.—Tenn.-Decatur, Ga., 12-30-58, 
Div. 1. 


24.18 Use of Existing Carriers 


24.13 Sound transportation system would not be fostered by authoriz- 
ing additional carrier service where it appears that supporting shippers have 
not utilized or are unwilling to test service of available carriers. MC-116597, 
Sub 8, Chancy Truck Line, Inc. Ext.—Tenn.—Decatur, Ga., 12-30-58, Div. 1. 
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24.13 Supporting shippers have shown no appreciable effort to avail 
themselves of existing carriers nor endeavored to contact them with respect 
to correcting purported inadequacies. Denied. MC-117162, Foreign Auto 
Transport, Ltd. Com. Car. App., 12-24-58, Div. 1. 


24.13 As far as this record shows, shipper has made no inquiry as to 
availability of existing carriers to meet any need it may have for services; 
nor are their services shown to be inadequate in any respect. Denied. MC- 
117266, Sub 1, Gray & Son Truck Lines, Inc. Ext.—Western Ky., 12-31-58, 
Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Applicant’s proximity to shipper’s plant places it in favorable 
position to render service on short notice whenever necessary. MC-110686, 
Sub 9, McCormick Dray Line, Inc. Ext.—Trucks, .... M. C. C. ...., 
12-31-58, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Shippers have definite plans for expanding their markets in 
southeastern states and they have established need for proposed operations. 
MC-95540, Sub 290, Watkins Motor Lines, Inc. Ext.—Des Moines, Iowa, 
12-31-58, Div. 1. 


24.16 Commercial Competition 


24.16 Evidence discloses that supporting shipper cannot now success- 
fully distribute mica, in bags, from its Greenville and Erwin plants to points 
in a number of states in competition with other producers of mica without 
motor carrier service. Its competitors located at points such as those in 
N. Car., on other hand, now have motor carrier service available to them. 
MC-50132, Sub 43, Central & Southern Truck Lines, Inc. Ext.—Ground Mica 
im Bags, .... M. 6. C. ...«, 13-30-58, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicant has shown that it and its predecessors have been 
transporting film over lengthy period. These services have been conducted 
in good faith belief that they were in intrastate commerce, and there is no 
evidence to warrant finding of any deliberate intent by carrier to perform 
unauthorized operations. Under such circumstances, these long continued 
operations, albeit without proper authority, are entitled to consideration 
along with other evidence of record, in determining whether need has been 
shown for proposed service. MC-116999, Ephraim Freightways, Inc. Com. 
Cer. Ape, .... B.C. ©. . 0005 AE-Be-ee, ENV. 1. 


24.18 Patronage of Temporary Operation 


24.18 Volume of movement under temporary authority from Rico to 
Monticello, together with expansion of shipper’s plant, is indicative of ex- 
pected renewal of demand for sulphuric acid, which shipper herein expects 
to be called upon to satisfy. MC-111434, Sub 15, Don Ward, Inc. Ext.— 
Grand & San Juan Counties, Utah, 12-31-58, Div. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 Although customers at many points mentioned herein are po- 
tential rather than actual, evidence relating to future demands for these 
products is convincing. MC-115268, Sub 2, Dayton Transport Corp. Ext.— 
Iron & Steel Articles, 12-31-58, Div. 1. 


24.22 Because of nature of market here considered, it is clear that 
applicant must have broad authority to serve other potential consignees de- 
scribed by shipper located at other points in destination area. MC-113779, 
Sub 68, York Interstate Trucking, Inc. Ext.—Phosphoric Acid, 12-24-58, 
Div. 1. 
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24.23 Possibly 


24.23 Merely naming points to which shipments might possibly move, 
if authority here sought should be granted, is not sufficient to show need 
for proposed extensive service. MC-95540, Sub 282, Watkins Motor Lines, 
Inc. Ext.—Bartow, Fla., .... M. C. C. ...., 12-31-58, Div. 1. 


24.25 New or Increased Traffic 


24.25 Shippers are experiencing increasing demand for wax in liquid 
form; and it is reasonable to anticipate that with resulting economy and 
extensive solicitation for new customers, more substantial volume will move 
in near future. MC-110698, Sub 92, Ryder Tank Line, Inc. Ext.—Bulk 
Liquid Wax, .... M.C.C. ...., 12-31-58, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Evidence indicates that shipper of petroleum products is pri- 
marily concerned not with character of service available, but rather with 
rates to be charged for movement of its traffic. There is no basis for find- 
ing that rates of existing carriers are too high or that such rates in effect 
constitute an embargo. Where rates of existing carriers are too high, Act 
provides adequate remedy; and there is no showing of any real need or 
demand for transportation of petroleum products which cannot, or will not, 
adequately or efficiently be met by existing carriers. MC-110814, Sub 6, 
Western Lines Ext.—Houston, Texas, 12-30-58, Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 
24.51 Neither possible emergency demand nor possible occasional use 


by shipper, standing alone, is sufficient to warrant grant of authority sought 
herein. MC-111434, Sub 15, Don Ward, Inc. Ext.—Grand & San Juan 
Counties, Utah, 12-31-58, Div. 1. 


24.54 Motor Bus 


24.54 As to whether protestant’s service would be considered satis- 
factory in light of its two mechanical breakdowns and its lack of air-condi- 
tioned buses, it is axiomatic that any motor carrier may suffer occasional 
mechanical difficulty because of some unforeseen contingency; and two in- 
stances mentioned herein do not indicate that service now available is inade- 
guate. MC-67226, Sub 5, Baltimore Motor Coach Co. Ext.—Charles Town 
Race Track, .... M.C.C. ...., 12-81-58, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 It appears that there is available motor-carrier service which 
shipper has not attempted to use and which cannot therefor be character- 
ized as inadequate on record. MC-115491, Sub 6, Commercial Carrier Corp. 
Ext.—Ill. Points, .... M. C. C. ...., 12-17-58, Div. 1. 


24.55 Evidence shows no inadequacy in existing services of certain 
opposing motor carriers, and to this extent, no further consideration of 
need for such service is necessary. MC-C-2004, Gulf Southwestern Transp. 
Co.—Investigation & Revocation of Ctfes, .... M. C. C. ...., 12-31-58, 
Div. 1. 


24.55 It would be burden on shipper and disruptive of its normal busi- 
ness procedure to force it to do business with carrier or carriers able to 
serve only comparatively small segment of sales area. MC-100337, Sub 25, 
Sam McKinley Ext.—Passenger Automobiles, .... M. C. C. ...., 12-30-58, 
Div. 1. 


24.55 Existing carriers appear willing and able to handle all brick 
shipments which may be tendered them; and, in absence of convincing evi- 
dence that such service is in any degree inadequate, application to this 
extent must be denied. MC-108615, Sub 5, Terry Trucking Service, Inc. 
Ext.—Clay Products, 1-7-59, Div. 1. 
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24.6 Adequate Quality of Service 
24.63 Mine Products 


24.63 Evidence of complaints respecting temperatures at which asphalt 
was delivered by P. I. E. during 1957 is clearly insufficient to establish that 
this carrier was at fault or that it is either unwilling or unable to provide 
adequate and reasonably satisfactory service. MO-9895, Sub 91, R. B. “Dick” 
—s Inc. Ext.—Glen Canyon Dam Site, .... M. C. C. ...., 12-31-58, 
Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Shippers are not entitled as matter of right to single-line motor 
carrier service between all points from and to which traffic might move. 
MC-95540, Sub 282, Watkins Motor Lines, Inc. Ext.—Bartow, Fla., 

m. C. ©. «000, 2E-S2-S8, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Applicant has failed to establish that joint-line service to 
Sheldon Springs is inadequate or fails in some material way to meet ship- 
per’s transportation needs. Authority to serve that point denied. MC- 
113396, Sub 5, Nadeau Transports, Ltd. Ext.—Maine, 1-20-59, Div. 1. 


24.78 Interline service provided by protesting carriers involves three- 
line movements to most points in destination territory under consideration; 
and shippers have found it difficult, using this type of service, to compete 
effectively with producers in other areas having single-line service available. 
MC-95540, Sub 290, Watkins Motor Lines, Inc. Ext.—Des Moines, Iowa, 
12-31-58, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.07 Requisite Proof 


25.07 In application for alternate-route authority, applicant is re- 
quired to meet three concurrent tests before authority can properly be 
granted solely on basis of operating economy and efficiency. They are as 
follows: (1) applicant must presently operate between termini to be served 
under appropriate authority over practicable and feasible route; (2) appli- 
cant must be in actual competition with direct-route carriers between 
affected points transporting substantial amount of traffic over such route; 
and (3) competitive situation must remain relatively unchanged if authority 
sought is granted. MC-106977, Sub 18, T. S. C. Motor Freight Lines, Inc. 
Ext.—Alternate Route, .... M. C. C. ...., 12-23-58, Div. 1. 

To Same Effect: 

MC-59583, Sub 73, Mason & Dixon, Inc. Ext.—dAlternate Routes, 
12-31-58, Div. 1. 


MC-1422, Sub 28, Voss Truck Lines, Inc. Ext.—Alternate Route, 
12-29-58, Div. 1. 


25.07 Applicant for alternate-route authority is required to meet three 
concurrent tests before authority can be granted solely on basis of operating 
economy and efficiency. They are: (1) applicant must presently operate 
between termini to be served under appropriate authority over practicable 
and feasible route; (2) applicant must be in actual competition with present 
carriers between affected points transporting substantial amount of traffic 
over such route; and (3) competitive situation must remain relatively un- 
changed if authority sought is granted. In order to satisfy first two tests 
prerequisite to grant of authority to operate over alternate route, appli- 
cant usually must show that it has been conducting substantial operations 
over its authorized service routes. However, in 71 M. C. C. 93, Commis- 
sion held that alternate to an alternate route may be granted where it can 
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be shown with assurance that past service could, had there been no prior 
grant of alternate route, have been performed with equal effectiveness 
competitively over service route, and where competitive situation would not 
be materially changed. In such instances, evidence concerning past opera- 
tions over either appurtenant service route or alternate routes has been 
considered in determining whether particular applicant was competitive in 
involved area. MC-59680, Sub 124, Strickland a Co., Inc. Ext.— 
Alternate Route—Hope, Ark. & Carthage, Texas, .... M. C. C. ....,; 
12-31-58, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Mason & Dixon Lines, Inc., MC-59583, Sub 73, (Md.-Pa.), 12-31-58. 


Strickland Transp. Co., Inc., MC-59680, Sub 124, Hope, Ark. & Carthage, 
TOM, «sco Oe G G. coco SEO 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 
T. S. C. Motor Freight Lines, Inc., MC-106977, Sub 18, La., .... M. C. C. 
, 12-23-58. 
Voss Truck Lines, Inc., MC-1422, Sub 23, (Ark.-Mo.), 12-29-58. 


25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 

25.51 Using aforementioned evidence of freight tonnage as basis, and 
assuming even five-day week, applicant would have moved from Shreveport 
to New Orleans average of no more than 14,982 lbs. of freight a day, and 
from New Orleans to Shreveport average of about 9,902 lbs. which is con- 
siderably less than one T. L. per day. In comparison to competing services 
offering as much as seven schedules a day in each direction, it is apparent 
that applicant is not now fully competitive for such traffic. MC-106977, 
Sub 18, T. S. C. Motor Freight Lines, Inc. Ext.—Alternate Route, 

M. C. C. ...+, 13-88-68, Div. 1. 

25.51 Fact that applicant transports substantial amount of traffic to 
and from numerous points on its regular-service routes between Memphis 
and Springfield does not tend to prove that it is substantial competitor for 
traffic actually moving between Memphis and Springfield, termini proposed 
to be served over alternate route sought. Without showing, and no reason- 
ably reliable showing has been made in this proceeding, of what traffic 
actually moves between Memphis and Springfield, it cannot be concluded 
that applicant is substantial competitor with protestants for traffic moving 
between those termini. MC-1422, Sub 23, Voss Truck Lines, Inc. Ext.— 
Alternate Route, 12-29-58, Div. 1. 


25.7 Restrictions Imposed Upon Grant 


25.70 Generally 


25.70 Restrictions which are unnecessary or tend to confusion should 
not be imposed. MC-59680, Sub 124, Strickland Transp. Co., Inc. Ext.— 
Alternate Route—Hope, Ark. & Carthage, Texas, .... M. C. C. ...., 12-31- 
58, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1953 


26.10 Fact that applicant participates in transportation of involved 
commodity in drums as interline carrier does not dictate grant of authority 
to transport same item in bulk over greater distance. Compare 61 M. C. C. 
748. MC-60430, Sub 14, Friedman’s Exp., Inc. Ext.—Naugatuck, Conn., 

- M.C. C. ...., 12-81-68, Div. 1. 
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26.4 Promote Operating Economy 


26.40 Generally 


26.40 Authority hereinafter authorized will result in greater operating 
convenience to applicant, and at same time will enhance pleasure of such 
tours to public. MC-1501, Sub 151, Greyhound Corp. Ext.—Braintree, Mass., 
12-31-58, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Since opposing carriers have not participated in movement of 
traffic concerned, grant of authority hereinafter described will not deprive 
opposing carriers of any traffic presently handled and, accordingly, will not 
adversely affect such carriers to any material degree. In any event, benefits 
to supporting shipper outweigh any adverse effect on opposing carriers. 
MC-30451, Sub 18, Luper Transp. Co. Ext.—To Wichita, Kans., .... M. C. C. 
evees LOn-ea=be, wav. 1. 

26.71 Rights of Existing Carriers 


26.71 Opposing carriers should be permitted opportunity to demon- 
strate their capabilities to provide desired service before additional service 
is authorized. MC-116597, Sub 3, Chancey Truck Line, Inc. Ext.—Tenn.- 
Decatur, Ga., 12-30-58, Div. 1. 


26.71 Existing motor carriers should be accorded right to transport all 
traffic which they can adequately, efficiently, and economically handle be- 
fore additional competitive service is authorized. MC-115491, Sub 6, Com- 
mercial Carrier Corp. Ext.—Ill. Points, .... M.C.C. ...., 12-17-58, Div. 1. 

26.71 Vendor has performed no service of this nature and no evidence 
has been presented showing need for or even dissatisfaction with service 
now available from other carriers. Under circumstances, protestants are 
entitled to protection against what might be reinstitution of such service by 
vendee under vendor’s right. MC-F-6808, B. F. Walker, Inc.—Pur.—F. G. 
Pittman, .... M.C.C. ...-, 13-81-68, Div. 4. 

26.74 Motor Truck Carriers 


26.74 Protestant is conducting marginal operation, and even slight 
diversion of its traffic to another carrier might result in forcing it out of 
business to detriment of service at intermediate points between Atlanta and 
Canton. Denied to that extent. MC-59583, Sub 73, Mason & Dixon Lines, 
Inc. Ext.— Alternate Routes, 12-31-58, Div. 1. 

26.74 None of this traffic has ever been handled by United; therefore, 
grant of driveaway authority to six states to which United holds authority 
will not operate to effect any diversion of traffic it has heretofore enjoyed 
or in which it has displayed any interest. MC-100237, Sub 25, Sam McKinley 
Ext.—Passenger Automobiles, .... M. C. C. ...., 12-30-58, Div. 1. 

26.76 Rail Carriers 


26.76 No material diversion of traffic from railroads should occur by 
reason of granting of this application, since shipper will continue to use 
rail service except when expeditious service is required or when consignees 
cannot accept shipments in that manner. MC-50132, Sub 43, Central & 
Southern Truck Lines, Inc. Ext.—Ground Mica in Bags, .... 

12-29-58, Div. 1. 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Coastal Stages Corp., MC-110595, Sub 4, Com. Car. App., . 
12-31-58. 


Greyhound Corp., MC-1501, Sub 151, Braintree, Mass., 12-31-58. 
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27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Baltimore Motor Coach Co., MC-67226, Sub 5, Charles Town Race Track, 
(W. Va.), 12-31-58. 

Southwestern Greyhound Lines, Inc., MC-1510, Sub 59, Lower Rio Grande 
Valley (Texas), 12-31-58. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise stated: 


Aalco a Co., Inc., MC-30824, Sub 14, Uncrated Refrigeration Cases, 
, oo & , 12- 31-58. 


City ling Inc., MC- 64651, Sub 5, Flour, .... ~- i , 12-29-58. 
Connel, H. M., MC-117430, Sub 1, Com. Car. App., 12-22-58. 
Dayton Transport Corp., MC-115268, Sub 2, Iron & Steel Articles, 12-31-58. 
Donaldson Transfer Co., MC-114211, Sub 10, Newton, Iowa, 12-30-58. 
Ephraim Freightways, Inc., MC-116999, Com. Car. App., . 
12-29-58. 
Exley Exp., Inc., MC-114290, Sub 1, Frozen Fruit Juices, .... 
12-30-58. 
Froehlich Transp. Co., Inc., MC-1759, Sub 11, Norwalk, Conn., 12-30-58. 
Gulf Southwestern Transp. Co., MC-106379, Sub 28, Okla.-Kan.-Neb., 
M. C. C. , 12-31-58 (embraced in MC-C-2004). 
one. a Co., Daniel, MC-42963, Sub 7, La., .... M. C. C. 
12-31-58. 
Harvey, Kenneth, MC-25789, Sub 2, Feed, 12-24-58. 
Hatch Co., W. S., MC-109689, Sub 64, Garfield, Utah Area, 12-31-58. 
Langer Transport Corp., MC-42261, Sub 34, Ala., .... M. C. C. 
12-31-58. 
Marion Trucking Co., Inc., MC-97183, Sub 10, Com. Car. App., .... M. C. C. 
...., 1-5-59, Div. 4 (embraced in MC-F-6512). 


Matlack, Inc., E. B., MC-107403, Sub 254, Ala., .... M.C.C. , 12-31-58 
(embraced in MC-42261, Sub 34). 

McCormick Dray Line, Inc., MC-110686, Sub 9, Trucks, 
12-31-58. 

McKinley, —- Sub 25, Passenger Automobiles, ... 


Midwest Coast Transport, Inc., MC-111812, Sub 41, 15 Eastern States, ... 
M. C. C. , 12-22-58. 


Miller, Inc., Eldon, MC-92983, Sub 299, Calif., 12-22-58. 

Miller Transporters, Ltd. (formerly Miller Petroleum Transporters, Ltd.), 
MC-111159, Sub 44, Petroleum Products from Points in Shelby County, 
Tek..... BE GS. , 12-23-58. 

Jackson County, Miss., Sub 48, 12-29-58. 

Mullennex, H. L., MC-101960, Sub 4, Elkins, W. Va., 12-22-58. 

Petroleum Transp., Inc., MC-102806, Sub 9, Conversion—N. Car., 12-24-58, 
Div. 4 (embraced in MC-F-6591). 

Rawlings, G. C., MC-113475, Sub 5, Emporia, Va., .... M. C. C. 
1-8-59, Commission. Prior report, 5-29-58, modified. 

Reliable Transp. Co., MC-40007, Sub 52, Resins, .... M. C. C. 
12-31-58. 

Rice be wee MC-105217, Sub 40, Natrona & Carbon Counties, Wyo., 
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27.31 Granted (Continued) 
Ryder Tank Line, Inc., MC-110698, Sub 92, Bulk Liquid Wax, .... M. C. C. 
, 12-31-58. 
Smith’s = Corp., MC-110683, Sub 11, Bristol, Va.-Tenn., .... M. C. C. 
ee 12-22-58 (embraced in MC-66900, Sub 18). 


Sorensen, < W., MC-116144, Sub 3, Additional Origins & Destinations, .... 
M. C. C. ...., 12-31-58. 

Walker “0 ee Co., Inc., MC-103051, Sub 46, Hamilton County, Tenn., 
12-24-58 

Ward, Inc., Don, MC-111434, Sub 15, Grand & San Juan Counties, Utah, 
12-31-58. 

Watkins Motor Lines, Inc., MC-95540, Sub 290, Des Moines, Iowa, 12-31-58. 

Wilson, Inc., R. B. “‘Dick,”” MC-9895, Sub 97, Glen Canyon Dam Site (Ariz.), 

M. Cc. C. 


, 12-31- 58. (Issuance of certificate withheld pending 
filing of petition for substitution of applicant). 


York Interstate Trucking, Inc., MC-113779, Sub 68, Phosphoric Acid, 
12-24-58. 
27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, except as otherwise stated: 
Chancey Truck Line, Inc., MC-116597, Sub 3, Tenn.-Decatur, Ga., 12-30-58. 
Commercial Carrier Corp., MC-115491, Sub 6, Ill. Points, 
12-17-58. Prior report, 76 M. C. C. 790, reversed. 
Foreign Auto Transport, Ltd., MC-117162, Com. Car. App., 12-24-58. 
Friedman’s Exp., Inc., MC-60430, Sub 14, Naugatuck, Conn., .... M. C. C. 
, 12-31-58. 
Gray & Son Truck Lines, Inc., MC-117266, Sub 1, Western Ky., 12-31-58. 
Gulf Southwestern Transp. Co., MC-106379, Sub 30, Williston Basin, 
M. C. C. , 12-31-58 (embraced in MC-C-2004). 
Houff Transfer, Inc., MC-66900, Sub 18, Bristol, Va.-Tenn., .... M. C. C. 
; , 12-22-58. 
LaFace, Anthony, MC-98725, Sub 1, Interstate Operations, 12-31-58. 


Penn Yan Exp., Inc., MC-105902, Sub 9, Removal of Restriction in Ctfe, 
. M. C. C. , 12-31-58. 


Poteet, J. D. & V. D., MC-28892, Sub 2, Com. Car. App., 12-30-58. 
a Transp. Co., Inc., MC-59680, Sub 122, Wichita Falls, Texas, 
» Xe De , 1- 12- 59, Div. 4 (embraced in MC-F-6558). 
euilaee Motor Lines, Inc., MC-95540, Sub 282, Bartow, Fla., .... M. C. C. 
, 12-31-58. Prior report, 76 M. C. C. 604, reversed. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Central & Southern Truck Lines, Inc., MC-50132, Sub 48, Ground Mica in 
20.00 ae Se , 12-29-58. 

Diamond Transp. System, Inc., MC-111472, Sub 57, Mountable Spreaders, 
12-29-58. 

Emery Transp. ig MC-114019, Sub 17, Salt from Akron, Ohio to Points in 
aa Cc. C. , 12-24-58. 

Luper Transp. a MC- 30451, Sub 18, To Wichita, Kan., ... 
12-31-58. 

Nadeau Transports, Ltd., MC-113396, Sub 5, Maine, 1-20-59. 


Lane, Sophia, & Hattie Kaplan, MC-109558, Sub 3, N. J., 
12-31-58. 


“eee es 
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27.41 Granted (Continued) 

Terry Trucking Service, Inc., MC-108615, Sub 5, Clay Products, 1-7-58. 
Western Lines, MC-110814, Sub 6, Houston, Texas, 12-30-58. 

27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 


Teagle, J. T., & V. F. Ewell, MC-117059, Cont. Car. App., 12-24-58. 
28. Transfer, Modification or Revocation 
28.2 Modification 
28.20 Generally 


28.20 Rules of general application promulgated under Commission’s 
auasi-legislative authority may only be vacated or modified in rulemaking 
proceeding in which they were promulgated. See 154 F. Supp. 239. MC- 
66900, Sub 18, Houff Transfer, Inc. Ext.—Bristol, Va.-Tenn., .... M. C. C. 

.., 12-22-58, Div. 1. 


28.3 Revocation 
28.36 Past Unauthorized Operations or Violation of Law 
28.36 Respondent found to be engaged in transportation not author- 
ized by its certificate and in violation of sec. 206(a) of Act. Cease and desist 
order entered. MC-C-2134, Ace Lines, Inc.—Investigation & Revocation of 
Cétfe, .... M. C. C. , 12-31-58, Div. 1. 


28.36 Defendant found to have been engaged in transportation of 
trailers equipped with electronic or other scientific equipment not authorized 
by its certificate, in violation of Act. Cease and desist order entered. 
MC-C-2170, Dealers Transit, Inc. v. Leonard Bros. Transfer & Storage Co., 
Mts «+00 Bee Oe , 12-31-58, Div. 1. 


28.36 Violations shown are, as to Gulf, the corporation, and regardless 
of intention of corporation’s agent in performing or failing to perform them, 
legally wilful. See 76 M. C. C. 667. 

Respondent found not shown to be presently in compliance with Motor 
Carrier Safety Regulations relating to qualifications and maximum hours of 
service of employees and safety of operation and equipment, and further 
found to have transported certain commodities without proper authority in 
violations of sec. 206(a) of Act. Cease and desist order requiring com- 
pliance entered, and proceeding continued. MOC-C-2004, Gulf Southwestern 
Transp. Co.—Investigation & Revocation of Ctfes, .... M. C. C. ...., 
12-31-58, Div. 1. 


28.36 Respondent found to have engaged in transportation not author- 
ized by its certificate and in violation of Act. Cease and desist order entered. 
MC-C-2192, Interstate Dress Carriers, Inc.—Investigation & Revocation of 
CO, «+00 Ee ee , 12-30-58, Div. 1. 

28.386 Respondents found to be in compliance with requirements of 
Act and to have terminated certain unauthorized operations. Order entered 
discontinuing proceeding. 

Upon being advised that their practices were unlawful, respondent, 
voluntarily or otherwise, did cease engaging in such activity. In circum- 
stances, entry of affirmative order requiring compliance is not warranted or 
would serve no useful purpose. MC-C-2181, Riggs Dairy Exp., Inc.—Investi- 
gation & Revocation of Ctfes, .... M. C. C. , 12-29-58, Div. 1. 


29. Abandonment 
29.1 Jurisdiction 
29.12 Permissive or Mandatory 


29.12 Commission’s order approving abandonment is permissive only. 
Carrier and shipper needing rail service sufficiently to pay subsidy for such 
service may, on their own initiative, agree to conditions which are legal and 
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propose surcharge or other tariff arrangement to warrant continuation of 
rail service; but it is not within Commission’s province to suggest or en- 
courage such practice. To suggest arrangement whereby subsidy would be 
paid by shipper for rail service without affording opportunity to other inter- 
ested parties to present their views and without following other appropriate 
procedures would, in effect, amount to Commission approving in advance 
without hearing arrangement which may be improper. Even if no specific 
statutes were violated, proposal for various other reasons could be contrary 
4 ery ge gy F. D. 20128, West Jersey & S. R. Co. Abandonment, 
12-31-58, Div. 4. 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20128, 
West Jersey & S. R. Co. Abandonment, 12-31-58, Div. 4. 
To Same Effect: 


F. D. 19809, Missouri Pac. R. Co.—Abandonment (Por.)—Georgetown 
Branch, 1-14-59, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Missouri Pac. R. Co.—(Por.) Georgetown Branch (Texas), F. D. 19809, 
7.97 miles, 1-14-59. 


West Jersey & S. R. Co.—(Por.) Newfield Branch (N. J.), F. D. 20128, 


15.53 miles, 12-31-58 
3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.21 Mortgages 


31.21 The $207,582 represents equipment obligations evidenced by 
chattel mortgages unaccompanied by promissory notes or other evidences of 
indebtedness, and they are not securities within meaning of sec. 214. 39 
M. C. C. 576. MC-F-6389, Illinois-California Exp., Inc.—Control & Merger 
—Hill Lines, Inc., .... M. C. C. , 1-5-59, Div. 4. 


32. Security Issues 


32.6 Sale of Issues 
32.62 Competitive Bidding 
32.62 Found that, subject to authorization by Commission in subse- 
quent proceeding of issue by Federal Barge Lines, Inc., of not exceeding 
$5,000,000 of 15-year first-preferred ship mortgage notes, sale by applicant 
of such notes through competitive bidding should not be required. F. D. 


20439, Federal Barge Lines, Inc. Competitive Bidding Exemption, 1-15-59, 
Div. 4. 


33. Purpose of Issue 


33.5 Issues Incident to Unification 
33.50 Generally 
33.50 While as general principle conversion of arrearage to debt 
should not be sanctioned, departure therefrom is justified in this case con- 
sidering applicant’s financial structure and substantial benefits to be derived 
from proposed exchange by all parties concerned. Proposed debenture issue 
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is appropriate, practical and advantageous method of eliminating arrearage, 
effecting tax saving, and improving applicant’s capital structure and its 
economic well-being. F. D. 20041, Maine Central R. Co. Debentures, .... 
be ie Ge. cswcy RE Cees & 


33.51 Railroad 
33.51 Issue of Securities in connection with Financing of Stock Con- 


trol, Acquisition of Railroad Property or Assets, Issue or Exchange of Stocks 
in Mergers Authorized by Div. 4: 


Georgetown R. Co. Stock, F. D. 20451, 1-14-59 (embraced in F. D. 20381). 
33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Authorized by Div. 4: 


Illinois-California Exp., Inc. Securities & Assumption of Obligations, F. D. 
20267, .... M. C. C. ...., 1-1-59, (embraced in MC-F-6389). 


33.54 Motor Truck—Denied 


33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 


Navajo Freight Lines, Inc. Notes, F. D. 19756, .... M. C. C. ...., 1-12-59 
(embraced in MC-F-6558). 
33.6 Recapitalization 
33.61 Railroad 


33.61 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Railroads Authorized by Div. 4: 


Maine Central R. Co. Debentures, F. D. 20041, .... M. C. C. ...., 1-12-59. 


33.9 Stock Dividends or Splits 


33.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Norfolk S. Ry. Co. Stock Dividend, F. D. 20446, 12-31-58. 
33.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Yellow Transit Freight Lines, Inc. Stock Dividend, F. D. 20432, 12-31-58. 
35. Corporate Reorganization 
35.7 Plans 


35.70 Generally 


35.70 Power conferred on Commission by Bankruptcy Act to approve, 
reject, or modify plan proposed by parties, is necessarily plenary one (in- 
volving not only questions of employees’ interests but many others of both 
public and private interest), which, compatibly with scheme of statute, may 
not be circumscribed by private agreement. 

Petition for modification of plan of reorganization, pursuant to sec. 77 
of Bankruptcy Act, as amended, denied. F. D. 13170, Florida East Coast 
Ry. Co. Reorganization, .... I. C. C. ...., 1-12-59, Commission. 


35.9 Consummation 
35.99 Allowances 


35.99 Courts have interpreted term ‘‘reasonable”’ in sec. 77(c) (12) 
[Bankruptcy Act] to mean ‘beneficial to debtor’s estate.’’ In other words, 
expenses incurred on matters which were of no benefit to estate are not 
compensatable. 
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Very substantial but not identifiable portion of amount sought by appli- 
cant represents expenses incurred in solicitation of business for debtor. 
These and other expenses claimed, which were incurred in connection with 
ordinary operation of debtor, are not within purview of sec. 77(c) (12), but 
are subject to jurisdiction of court through its general control of operation 
of debtor. 212 1. C. C. 491, 493. 

Also substantial but not ascertainable amount included in applicant’s 
claim represents expenditures connected with matters such as “piggyback” 
operations which were of no benefit to debtor’s estate and therefore are not 
compensatable therefrom. Applicant has failed to show what, if any, amount 
was expended on matters peculiar to debtor’s reorganization and which were 
beneficial to its estate. 


Upon application, nothing is fixed as maximum limit of final allowance 
for reimbursement of expenses incurred by Adolf Friedeberg during period 
from March 23, 1943, to Dec. 31, 1954, in connection with debtor’s reorgani- 
zation proceedings and plans. F. D. 11662, New York, O. & W. Ry. Co. 
Reorganization, 1-13-59, Div. 4. 


4. SERVICE & OPERATIONS 
45. Allowances 


45.0 Generally 


45.01 When Lawful 


45.01 Proposed rates are subject to provision which requires shipper 
to load barge with allowance to shipper of five cents for such service. Thus, 
shipper is given allowance for service which carrier does not hold itself out 
to perform as part of transportation offered. In such circumstances, under 
sec. 15(13) of Act, shipper allowance may not be made. Accordingly, pro- 
vision for such allowance must be cancelled. I & S M-10444, Sugar—tLa. to 
Milwaukee & Battle Creek, .... I. C. C. , 1-7-59, Div. 2. 


46.3 Block Signals 
46.31 Manual 


46.31 In Matter of Applications for Approval of Proposed Modification 
of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as Amended: 
Application for approval of discontinuance of manual block system be- 
tween Bigley Ave. Jctn., Charleston, & Hitop, W. Va., conditionally granted. 
No. 28000, Sub 164, New York Central R. Co., BS-Ap. 141638, .... I. C. C. 

, 12-31-58, Div. 3. 

Application for approval of discontinuance of manual block system be- 
tween Thurston & Spangler, Ohio, between Darlington & Ferro, Ohio, and 
between Fultonham & Rendville, Ohio, granted. No. 28000, Sub 163, New 
York Central R. Co., BS-Ap. 14164, .... I. C. C. , 12-31-58, Div. 3. 


5. RATE STRUCTURE 
52. Freight Classification 


52.0 Generally 
52.0 Generally 


52.0 While freight classification in New England is based in large de- 
gree on density, as pointed out in 47 M. C. C. 657, 660-661, some 14 other 
transportation characteristics, such as stowability, must also be given con- 
sideration in determining proper classification of an article. Commodities 
having one or more unfavorable transportation characteristics other than 
density are properly assigned rating one or two classes higher than shipping 
densities would otherwise warrant. I & S M-11822, Rags—Bet. N. J., N. Y. 
& Conn., Mass., BR. 1., ....1.C. C. , 1-65-59, Div. 3. 
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53. Rate Adjustments 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 L.T.L. traffic normally moves at class rates under classification 
ratings. Movement under consideration, however, does not fall into normal 
pattern of commodity with wide distribution throughout particular territory. 
Zollner is only producer and shipper of this traffic from Ft. Wayne to Flint. 
Proposal is narrow in scope, and there is no reason to believe that commodity 
rates proposed will have any material effect upon rate adjustment elsewhere. 
I & S M-11254, Aluminum Castings—Ft. Wayne, Ind. to Flint, Mich., .... 
I. C. C. ...., 1-2-59, Div. 2. 


55. Competitive Ratemaking 
55.0 Generally 


55.02 Umbrella Rates 


55.02 Transportation Act of 1958 (sec. 51a(3) of Act) specifically 
provides that rates of one carrier shall not be held up to particular level to 
protect trafiic of any other mode of transportation, giving due consideration 
tc Objectives of National Transportation Policy declared in Act. I & 8 
M-10444, Sugar—La. to Milwaukee & Battle Creek, .... I. C. C. ...., 
1-7-59, Div. 2. 


55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Volume of this trafilic presently handled by protestants, if any, 
is not shown, and there is no indication that any proposed rates would 
result in destructive competition. I & S M-11304, Lime & Limestone—Cedar 
Hollow, Pa. to N. J., .... 1.C. C. ...., 1-56-59, Div. 3. 


55.24 Motor Carrier 


55.24 Shipper states that if this traffic were not permitted to move at 
proposed rate, it probably would move from Duluth to Chicago in private 
transportation. In these circumstances, there is no indication that proposed 
rate constitutes destructive competitive practice. I & S M-10561, Body 
Panels—Duluth, Minn. to Chicago, IL, .... I. C. C. ...., 12-18-58, Div. 2. 


55.24 Inasmuch as the Eastern Central Motor Carriers Assn. has taken 
steps to meet this competition by publishing rates on same level, it is clear 
that proposal will not constitute unfair or destructive competitive practice. 
I & S M-11559, Plastic Articles—Columbus, Ohio to Md., N. Y., Pa. & N. J., 

» 1. GG. 120 cg aw ee, Eee. Ss. 


55.4 Inherent Advantage 
55.42 Motor Carrier 


55.42 Trailer-on-flat-car operations by rail are generally at disadvan- 
tage as compared with faster motor carrier over-the-road service between 
given points. I & S 6910, Insulating Material from Kansas City, Mo.-Kan., 
occ é Be se Gs cessg Eee, Ee 


55.5 Minimum Weights 
55.51 Incentive 


55.51 Obviously, cost of transporting 32,000 lb. shipment is somewhat 
greater than for shipment of 20,000 lbs. However, it seems clear that dif- 
ference would not be enough to offset increase of 11.5 cents a truck-mile in 
revenue. Proposed rates are shown to be fully compensatory. They would 
result in greater yields per T.L. and per truck-mile than present rate, and 
would provide more economical transportation. I & S M-10837, Paint or 
Paint Materials—Milwaukee to Cincinnati, .... I. C. C. ...., 1-7-59, Div. 2. 





I. C. C. PRACTITIONERS’ JOURNAL 





55.7 Private Carrier Competition 


55.70 Generally 


55.70 Proposed rates appear to be no lower than necessary to forestall 
diversion of Bristol-Philadelphia traffic from Farrugio’s line to private trucks 
of shipper. I & S M-11193, Commodities—Bristol, Pa. to Eastern Central 
Territory, ....I.C. C. , 12-17-59, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Cost data and rate comparisons raise grave doubt that proposed 
rates would yield compensatory revenues. Burden in this respect rests 
with respondents, and this burden has not been sustained. I & S M-11039, 
Iron & Steel—Chicago to Iowa, .... I. C. C. , 12-30-58, Div. 2. 


55.81 In proceeding of this nature, burden is upon proponents of pro- 
posed reduced rate to show that it is just and reasonable. An essential ele- 
ment to be considered is whether proposed rate would be reasonably compen- 
satory. Evidence of record does not support finding that respondents have 
sustained their burden of proof in this respect. I & S M-11515, Pipe Fittings 
—Louisville, Ky. to Ridgetown, Ont., .... I. C. C. ...., 1-14-59, Div. 3. 

55.81 Statutory burden of proving proposed rates to be just and reason- 
able rests upon respondent. Minimum requirement in sustaining that burden 
is evidence tending to show that rates would be reasonably compensatory. 
Meager evidence submitted by respondent fails to meet this requirement. 
I & S M-11322, Rags—Bet. N. J., N. ¥Y. & Conn., Mass., R. I., .... I. C. C. 

, 1-5-59, Div. 3. 


55.82 Rail Rates 


55.82 Selected earnings shown would average about 32 cents a car- 
mile, substantially exceeding average district operating expense of 27.7 
cents. When two trailer loads are loaded on flat car, revenue will be doubled. 
Proposed rates are reasonably compensatory and no lower than necessary 
for respondents to attract some of this traffic in trailers. I & S 6910, 
Insulating Material from Kansas City, Mo.-Kan., .... I. C. C. , 12-23-58, 
Div. 2. 


55.83 Motor Carrier Rates 


55.83 Cost data appear to be reasonably accurate and thus may be 
accepted as rough approximation of operating cost under proposed rates. 
Moreover, justness and reasonableness of rates are supported by other evi- 
dence. They compare favorably with rates on same commodity maintained 
by motor common carriers between other points in same general territory. 
Evidence warrants conclusion that proposed rates are reasonably compen- 
satory. I & S M-11254, Aluminum Castings—Ft. Wayne, Ind. to Flint, Mich., 
errs & , 1-2-59, Div. 2. 

55.83 From evidence, it appears that out-of-pocket costs on this traffic 


would exceed revenue under proposed rate. I & S M-11602, Edible Flour— 
Kansas City, Mo. to Chicago, Ill., .... I. C. C. , 1-6-59, Div. 3. 

55.83 Proposed rates compare favorably with numerous other rates on 
same commodity in same general territory. They appear to be reasonably 
compensatory. I & S M-11367, Steel Roller Bearings—Bucyrus, Ohio to 
a ee Se A , 1-5-59, Div. 3. 


57. Tariffs 


57.4 Binding Force 
57.42 Tariff Errors 


57.42 Tariff in effect when shipment moved was binding upon carrier 
and shipper alike, and error in publication of rate therein affords no legal 
ground for departure from tariff provisions. No. 32864, Pittsburgh Plate 
Glass Co. v. Baltimore & O. R. Co., .... I. C. C. , 12-24-58, Div. 2. 
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58. Charges 
58.1 Description of Articles 


58.10 Generally 


58.10 Champagne is type of sparkling wine; and when described as 
“champagne” for sales purposes, it would seem that its identity is fixed 
also for transportation purposes. 

Carrier has right to rely upon description of contents placed on con- 
tainer by producer-shipper when offered for shipment. No. 32129, Petition 
of Chicago, R. I. & P. R. Co. for Declaratory Order, .... I. C. C. 
1-5-59, Div. 3. 


58.3 Intermediate Rule 
58.30 Generally 


58.30 Intermediate rule contained in tariff established specific rates 
from or to unnamed intermediate points just as positively and legally as if 
such rates were specifically provided in tariff. See 301 I. C. C. 644. No. 
32297, Marion Power Shovel Co., Div. of Universal Marion Corp. v. Pennsyl- 
vania R. Co., ....1.C.C....., 12-30-58, Div. 2. 


58.33 Applicable Routes 


58.33 Where tariff does not restrict rate to apply over particular 
line or lines of participating carrier, application of rate is not limited to 
usual routes or routes which do not involve out-of-line hauls. No. 32297, 
Marion Power Shovel Co., Div. of Universal Marion Corp. v. Pennsylvania 
Ws RAs ose. EG. G. cacy SOOO, ae Be 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Delay or inadvertent oversight in publication of rates is insuf- 
ficient in itself to establish that assailed rate was unjust or unreasonable. 
229 I. C. C. 633; 294 I. C. C. 223. So also, erroneous publication of higher 
rate than intended is without more inadequate support for finding of un- 
reasonableness. See 292 I. C. C. 379, 382. No other probative evidence of 
unreasonableness was presented. No. 32364, Pittsburgh Plate Glass Co. v. 
Baltimore & O. R. Co., .... I. C. C. ...., 12-24-58, Div. 2. 


60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Act forbids maintenance of higher rates for shorter than for 
longer distance over same route. I & S 6910, Insulating Material from 
Bawens Caly, Menmem.,.... 1.6. ©. 2... a0 12-23-58, Div. 2. 


60.5 Export & Import Rates 
60.50 Generally 


60.50 While rail carriers may establish lower rates on export and 
import traffic than on domestic traffic, there is nothing inherent in former 
which entitles it to lower rate. Establishment of such rates rests in car- 
rier’s managerial discretion, provided there is no violation of any provision 
of Act. See 216 I. C. C. 522. No. 32386, Cook Chocolate Co. v. New York 
Central R. Co., ....I1.C. C. ...., 1-23-59, Div. 2. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Proposed rates which generally are equivalent to rates from 
Philadelphia to same destinations plus 14 cents for cartage service from 
Bristol to Philadelphia appear to be reasonable when compared with level 
of rates from Philadelphia. I & S M-11193, Commodities—Bristol, Pa. to 
Kastern Central Territory, ....I.C. C. ...., 12-17-58, Div. 2. 

62.01 While evidence offered by Central States Motor Freight Bureau, 
Inc. indicates that rates are lower than corresponding rates published by 
Bureau and others, this fact standing alone does not establish that rates un- 
der investigation are unlawful. Thus, evidence of record fails to provide basis 
for finding of unlawfulness. No. 32428, Iron & Steel Articles Bet. Pittsburgh 
& Chicago, .... 1. C. C. ...., 1-5-59, Div. 3 (embraced in I & S M-10951.) 

62.01 In considering whether complainants’ midcontinent competitors 
are accorded more favorable rates, more realistic appraisal may be had by 
comparing relative costs, per ton-mile, experienced by competing producers 
in getting their products to market. No. 31949, State Board of Equalization 
of Wyo. v. Abilene & S. R. Co., .... I. C. C. ...., 1-2-59, Div. 2. 

62.04 Normalcy of Compared Rates 


62.04 Rates which are depressed because of competitive influences are 
not proper measure of reasonable maximum basis. 272 I. C. C. 681. No. 
32297, Marion Power Shovel Co., Div. of Universal Marion Corp. v. Pennsyl- 
vania R. Co., .... I. C. C. ...., 12-80-58, Div. 2. 

62.05 Reasonableness of Compared Rates 


62.05 Fact that carriers parties to the Eastern Central Motor Carriers 
Assn. tariff, as well as respondent, have maintained on this traffic rates on 
class-100 basis is strong indication that rates on this level are not below 
reasonable minimum level. I & S M-11559, Plastic Articles—Columbus, Ohio 
to Md., N. ¥Y., Pa. &N.d., .... 1. C. C. ...., 1-56-59, Div. 8. 

62.06 Paper Rates 


62.06 It is clear that assailed rates cannot be attacked on basis of 
rate disparities for like distances alone. For one thing, many of compared 
rates are from midcontinent origin groups from which no appreciable 
volume of traffic has been shown to move. Comparisons with ‘“‘paper rates,” 
rates which move little or no traffic, are of little probative value. No. 31949, 
State Board of Equalization of Wyo. v. Abilene & S. R. Co., .... I. C. C. 
soces BOBOO, Uav. 3. 


63. Value of Service 


63.3 Rough Products of Mines 
63.84 Crude Petroleum & Asphalt 


63.34 It is evident that increase in crude pipeline and pipeline-rail 
transportation available from Wyo.-Mont. to considered destination area has 
inevitably lessened value of all-rail transportation on these low grade prod- 
ucts (asphalt and low grade residual petroleum products). No. 31949, State 
Board of Equalization of Wyo. v. Abilene & 8S. R. Co., .... 1. C. C. ...., 
1-2-59, Div. 2. 


64. Compensativeness 
64.1 Ascertainment of Costs 
64.10 Cost Elements 
64.10 Respondents have included certain hundredweight-miles repre- 
senting purchased transportation. Formula 3-55 provides that expenses for 


such transportation shall be excluded from study. I & S M-10561, Body 
Panels—Duluth, Minn. to Chicago, Ill., .... I. C. C. ...., 12-18-58, Div. 2. 
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64.10 So-called added traffic theory is unacceptable as basis for finding 
of compensativeness. I & S 11602, Edible Flour—Kansas City, Mo. to 
Chicago, Il., .... 1. C. C. ...., 1-6-69, Div. 3. 


64.12 Out-of-Pocket Costs 


64.12 Proposed rate requires loading and unloading by shipper and 
consignee. Expense of merely stopping for pickup and delivery is substan- 
tially less than full cost of pickup and delivery service. I & S M-10561, Body 
Panels—Duluth, Minn. to Chicago, IIL, .... I. C. C. ...., 12-18-58, Div. 2. 


64.15 Round-Trip Costs 


64.15 It appears that proposed rate would pay its own way; and, since 
traffic thus gained would aid in balancing respondents’ movements, it could 
be expected to add something to their net revenue. I & S M-11307, Lumber 
—Mountain Pine, Ark. to Chicago, .... I. C. C. ...., 12-31-58, Div. 3. 


66. Class Rates 
66.1 Products of Agriculture 


66.19 All Other 


66.19 Domestic rate charged on cocoa press cake, in C.Ls., from 
Norfolk, Va. to Chicago, Ill., found not shown to have been or to be unjust 
or unreasonable. No. 32386, Cook Chocolate Co. v. New York Central R. Co., 
o 60% Me Rte Ee 00-0 09, SOs Es 


66.6 Industrial Manufactures 
66.64 Construction Material 


66.64 (1) Proposed reduced rates on insulating material, loaded in 
trailers and transported on flat cars, from Kansas City, Mo.-Kan., to Memphis, 
Tenn. & points in Ark., La., N. Mex., Okla. & Texas, found just and reason- 
able. 


(2) Authority to establish and maintain proposed rates over direct 
routes without observing long-and-short-haul provisions of sec. 4 of Act, 
granted, subject to conditions. I & S 6910, Insulating Material from Kansas 
City, Mo.-Kan., .... I. C. C. ...., 12-23-58, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.73 Construction 


66.73 Rates charged on power-shovel parts from Marion, Ohio to 
New York, N. Y., Jersey City Piers, N. J., & Baltimore, Md., found inap- 
plicable in part, but not shown to have been unjust, unreasonable, or other- 
wise unlawful. Applicable rates determined, and reparation awarded. No. 
32297, Marion Power Shovel Co., Div. of Universal Marion Corp. v. Pennsyl- 
vania Railroad Co., .... I. C. C. ...., 12-30-58, Div. 2. 


67. Commodity Rates 
67.0 Generally 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced motor-carrier rates on various commodities 
from Bristol, Pa. to certain points in Ill., Ind., Ky., Mich., Mo., Ohio & Wis., 
found just and reasonable. I & S M-11193, Commodities—Bristol, Pa. to 
Eastern Central Territory, .... I. C. C. ...., 12-17-58, Div. 2. 


67.09 Proposed reduced commodity rates on buffing or polishing com- 
pounds, paints & paint materials, & various other commodities, from Mil- 
waukee, Wis. to Cincinnati, Ohio, found just and reasonable. I & S M-108387, 
Paint or Paint Materials—Milwaukee to Cincinnati, .... I. C. C. ...., 
1-7-59, Div. 2. 
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67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Proposed reduced T.L. rate on flour from Kansas City, Mo. to 
Chicago, Ill., found not shown to be just and reasonable. I & S M-11602, 
Edible Flour—Kansas City, Mo. to Chicago, Mll., .... I. C. C. ...., 1-6-59, 
Div. 3. 


67.3 Rough Products of Mines 
67.33 Sand, Stone & Gravel 


67.33 Proposed initial motor-carrier rates on lime & limestone from 
Cedar Hollow, Pa. to points in N. J.. found not shown to be unlawful. 
I & S M-11304, Lime & Limestone—Cedar Hollow, Pa. to N. J., .... I. C. C. 
-..., 1-5-59, Div. 3. 


67.33 Rate collected or sought to be collected on sand, in C.Ls., from 
Hancock, W. Va. to Cumberland, Md., found applicable, and not shown to 
have been unjust or unreasonable. No. 32364, Pittsburgh Plate Glass Co. v. 
Baltimore & O. R. Co., .... I. C. C. ...., 12-24-58, Div. 2. 


67.34 Crude Petroleum & Asphalt 


67.34 Rates on asphalt and other low grade residual petroleum prod- 
ucts, in tank-car loads, from origins in Wyo. & Mont. to destinations in west- 
ern trunkline territory found not shown to be unjust, unreasonable, or un- 
duly prejudicial and preferential. No. 31949, State Board of Equalization 
of Wyo. v. Abilene & S. Ry. Co., .... I. C. C. ...., 1-2-59, Div. 2. 


67.5 Semi-Processed Material 
67.55 Lumber 


67.55 Proposed reduced T.L. rate on lumber from Duluth, Minn. to 
points in Ind. & Mich., found just and reasonable. I & S M-11312, Lumber— 
Duluth, Minn. to Ind. & Mich., .... I. C. C. ...., 12-22-58, Div. 2. 


67.55 Proposed T.L. commodity rate on yellow pine lumber from 
Mountain Pine, Ark. to Chicago, I1l., found not shown to be just and reason- 
able. Schedules ordered cancelled without prejudice to republication in 
accordance with findings herein. I & S M-11307, Lumber—Mountain Pine, 
Ark. to Chicago, .... I. C. C. ...., 12-31-58, Div. 3. 


67.59 Scrap, Slag & Waste Material 


67.59 Proposed T.L. & L.T.L. commodity rates on rags, in bales com- 
pressed to density of 20 lbs. or more per cubic foot, between points in 
N. J. & N. Y., on the one hand, and on the other, points in Conn., Mass. & 
R. I., found not shown to be just and reasonable. I & S M-11322, Rags— 
Bet. N. J., N. Y. & Conn., Mass., R.I., .... 1.0. C. ...., 1-5-69, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Reduced commodity rates on iron & steel articles from Chicago, 
Ill. to points in Iowa, found not shown to be just and reasonable. I1& S 
M-11089, Iron & Steel—Chicago to Iowa, .... I. C. C. ...., 12-30-58, 
Div. 2. 


67.61 Rates currently in effect on iron & steel (articles) traffic from 
Chicago & Joliet, Ill., to points in Iowa, found not shown to be unlawful. 
No. 82427, Iron & Steel Articles—Chicago & Joliet to Iowa, .... I. C. C. 
...., 12-30-58, Div. 2. (embraced in I & S M-11039). 

67.61 L.T.L. rates on iron & steel articles between Pittsburgh, Pa. & 
Chicago, Ill., found not shown to be unjust, unreasonable or otherwise un- 
lawful. No. 32428, Iron & Steel Articles Bet. Pittsburgh & Chicago, ... 
I. C. C. ...., 1-5-59, Div. 3 (embraced in I & S M-10951). 
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67.61 Reduced L.T.L. rates on iron & steel articles from Pittsburgh, 
Pa. to Chicago, Ill., found not shown to be just and reasonable, and ordered 
cancelled. I & S M-10951, Iron & Steel—Pa. to Ill. & Ohio, .... I. C. C. 
eee, 1-5-5659, Div. 3. 

67.61 Proposed T.L. rates on pipe fittings from Louisville, Ky. to 
Ridgetown, Ontario, Canada, found not shown to be just and reasonable. 
I & S M-11515, Pipe Fittings—Louisville, Ky. to Ridgetown, Ont., 

1. €. C. ....,5 2-346, Div. 8. 

67.61 Proposed reduced T.L. rates on iron or steel roller bearings 
from Bucyrus, Ohio, to Plainfield & Somerville, N. J., found just and rea- 
sonable. I & S M-11367, Steel Roller Bearings—Bucyrus, Ohio to N. J., 
cows Be Gh onccy Se 
67.62 Nonferrous Metal Articles 


67.62 Proposed motor-carrier rates on aluminum piston castings, in 
rough, from Ft. Wayne, Ind. to Flint, Mich., found just and reasonable. 
I & S M-11254, Aluminum Castings—Ft. Wayne, Ind. to Flint, Mich., ... 
iL. ©. ©. ... 05 RSS, Bee. 8B. 


67.65 Paper & Paper Products 


67.65 Proposed reduced T.L. rate on paper boxes, K.D., other than 
corrugated, from Springfield, Ohio to Springfield, Mo., found not chown to 
be just and reasonable. Schedules ordered cancelled, without prejudice to 
filing of new schedules in conformity with views expressed herein. I & S 
M-10850, Paper Boxes—Springfield, Ohio to Springfield, Mo., .... I. C. C. 
.++., 12-23-58, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.76 Automotive Vehicles & Parts 

67.76 Proposed reduced T.L. rate on automobile body panels from 
Duluth, Minn. to Chicago, Ill., found just and reasonable for three of re- 
spondents, and not shown to be just and reasonable for fourth respondent. 
Schedules ordered cancelled to extent found not shown to be lawful. I&S8S 
M-10561, Body Panels—Duluth, Minn. to Chicago, Ill, .... ee EP 
12-18-58, Div. 2. 

67.8 Necessaries 

67.81 Manufactured Foods 


67.81 Proposed barge-motor rates on sugar from designated points on 
waterways in La. to Battle Creek, Mich. & Milwaukee, Wis., found not 
shown to be just and reasonable. Schedules ordered cancelled, without 
prejudice to filing of new schedules in accordance with findings made. [&S8S 
M-10444, Sugar—La. to Milwaukee & Battle Creek, .... I. C. C. ...., 
1-7-59, Div. 2. 


67.84 Beverages 


67.84 Upon petitions of certain railroads, wine secondarily fermented 
in bulk and sold to public in bottles labeled prominently to display the word 
“Champagne,”’ found to be included in the “Champagne” tariff description. 
No. 32129, Petition of Chicago, R. I. & P. R. Co. for Declaratory Order, 
cous Be Se Gh 44505 a eee 


67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced T.L. rates on acids, drugs, chemicals, medi- 
cines & other articles between New York, N. Y. & Clifton, N. J., found not 
shown to be just and reasonable. I & S M-11326, Acids, Drugs, etc.—Bet. 
Clifton, N. J. & New York City, .... 1. C. C. ...., 1-7-59, Div. 2. 
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67.98 Plastic Articles 


67.93 Proposed reduced rates on plastic articles, in L.T.L’s., from 
Columbus, Ohio to Baltimore, Md., New York, N. Y., Philadelphia, Pa. & 
Trenton, N. J., found just and reasonable. I & S M-11559, Plastic Articles— 
Columbus, Ohio to Md., N. Y., Pa. & N.J., .... 1.0. C. ...., 1-5-59, Div. 3. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 Comparisons between two different rate structures invariably 
give rise to some rate disparities when relative distances alone are consid- 
ered, especially where widespread groupings are involved. No. 81949, State 
Board of Equalization of Wyo. v. Abilene & S. R. Co., .. 
1-2-59, Div. 2. 


71. Intermediate Charges 


71.5 Market Competition 
71.50 Generally 


71.50 Inasmuch as conditions compelling publication of proposed rates 
are not present at intermediate points, there is presented special case for 
fourth-section relief. I & S 6910, Insulating Material from Kansas City, Mo.- 
eM, 020 2 GO. GC. 200 0g Aanbe-O6, Div. &. 


71.8 Protection of Intermediate Points 
71.80 Generally 


71.80 If these rates are lawful for application on traffic from Race- 
land, it is clear that they are lawful also for application on traffic from 
intermediate points. I & S M-10444, Sugar—La. to Milwaukee & Battle 
COO, 2 2-< 8.6... .ccng 220, ev. 2. 


73. Special Service Charges 


73.9 Passenger Operations 
73.90 Generally 


73.90 Sale of interline tickets is service of considerable convenience 
and advantage to users thereof. In these circumstances, it seems preferable 
to establish charges, to be paid by users of such tickets, rather than to dis- 
continue their sale by respondent or to continue to require its passengers 
generally to bear burden of service. 


Proposed special service charges to be paid by purchasers of interline 
railroad or pullman tickets when issued at ticket offices of Long Island 
R. R. Co. found just and reasonable. I & S 6963, Special Service Charges— 
Long Island R. R. Co., .... I. C. C. ...., 1-2-59, Div. 2. 


74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 Finding of undue prejudice and preference may not be predi- 
cated upon mere showing of disparity in rates. This is especially true 
when, as here disparity in rates is not shown to be representative of general 
rate situation presented. No. 31949, State Board of Equalization of Wyo. v. 
Abilene & 8. R. Co., .... 1. C. C. ...., 1-2-59, Div. 2. 
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8. UNIFICATIONS 
80. Generally 
80.0 Jurisdiction 
80.02 Related Extensions 


80.02 Bach application as filed, of necessity, must be considered on 
its own merits, and mere fact that Transcon has other applications pending 
for expansion of its operations is no reason to withhold determination of 
instant proceedings. See 70 M. C. C. 265, 271. MOC-F-6388, Transcon 
Lines—Pur.—B & M Exp., Inc., .... M. C. C. ...., 1-5-59, Commission. 


80.1 Administrative Policies 


80.10 Generally 


80.10 As primary interest of Noble Foundation is in activities unre- 
lated to transportation, it is unnecessary to subject it to provisions of Act 
relating to accounting and certain other matters. MC-F-6808, B. F. Walker, 
Inc.—Pur.—F. G. Pittman, .... M. C. C. ...., 12-31-58, Div. 4. 


80.4 Registered Intrastate Rights 


80.41 Vendee 


80.41 As vendee is purchasing authority extending outside of Ind., it 
necessarily needs certificate from Commission for its own operations now 
conducted under proviso. MC-F-6512, Marion Trucking Co., Inc.—Pur. 
(Por.)—Kile’s Motor Exp., Inc., .... M. C. C. ...., 1-5-59, Div. 4. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Even if assumed that, following consummation, Hill and Miller 
groups would vote as unit, they would own only about 31 percent of ICX’s 
stock,—a minority interest shown on this record to be insufficient for them 
to control or have power to control ICX through stock ownership. In cir- 
cumstances, individual applicants are unnecessary parties and sec. 5 appli- 
cations will be dismissed to extent they have joined as parties therein. 
Compare 65 M. C. C. 577. MC-F-6389, Illinois-California Exp., Inc.—Con- 
trol & Merger—Hill Lines, Inc., .... M. C. C. ...., 1-5-59, Div. 4. 


81.7 Disposition of Control Applications 
81.71 Railroad—Authorized 


81.71 Control of One or More Railroads by Another Such Carrier 
Authorized by Div. 4: 


Texas City Term. Ry., Control of, F. D. 5613, 12-23-58. 
81.73 Motor Truck—<Authorized 


81.73 Control of Two or More Motor Carriers of Property in Com- 
mon Interest Authorized by Div. 4: 
Eastern Exp., Inc.—Brown & Pollack Motor Lines, Inc., MC-F-6575, 
- CO. ...+, 12-28-68, 


New Dixie Lines, Inc.—Jocie Motor Lines, Inc., MC-F-6582, .... M. C. C. 
++, 12-31-58. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.80 Generally 


82.30 In view of conclusions, however, whereby vendee would receive 
less authority than contemplated by applications, parties may adjust pur- 
chase price downward without further approval. MC-F-6591, Petroleum 
Transp., Inc.—Pur. (Por.)—G. & H. Transit Co., Inc., 12-24-58, Div. 4. 
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82.35 Employment Contracts 


82.35 Employment agreement provides that Barefoot, under direction 
of New Dixie’s board of directors, will be required to devote his full time 
and attention, during usual business hours, to business of New Dixie. New 
Dixie would not be obligated to pay him if such services are not provided; 
and Barefoot could not accept other employment without consent of New 
Dixie. Latter considers Barefoot highly desirable employee and believes 
his services will be of value to it. Under circumstances, amount agreed to 
be paid Barefoot under employment contract is not means of indirectly 
increasing purchase price, and condition recommended by examiner per- 
taining to amended employment agreement with Barefoot providing for 
annual salary or compensation not exceeding $20,000 is not warranted. 
Compare 65 M. C. C. 529, 532. Findings conditioned to require, however, 
that agreement be amended to provide for termination thereof by either 
party upon 30 days written notice. Subject to such revision, it may prop- 
erly be found true employment agreement. Compare 70 M. C. C. 789, 793. 
MC-F-6582, New Dixie Lines, Inc.—Control—Jocie Motor Lines, Inc., 
M.C.C. ...., 13-81-68, Div. 4. 


82.35 Under terms of purchase agreement, vendee would be obligated 
to “employ” vendor for one year from date of consummation. However, 
his salary and duties that he would be required to perform are not disclosed 
by record. In view of this indefiniteness in terms, portion of agreement 
which requires vendee to provide such employment may not properly be 
approved and it will be considered cancelled if transaction is consummated. 
65 M. C. C. 118. MC-F-6808, B. F. Walker, Inc.—Pur.—F. G. Pittman, 

- CC... cco vy Beeeaee, Gv. 4. 


83. Prior Utilization of Authority 


83.0 Generally 


83.01 Regular-Route Common Carrier 


83.01 Where regular-route carrier is conducting substantial opera- 
tions throughout its system, it is not compelled to submit evidence of oOpera- 
tions to and from every intermediate point or in connection with all combi- 
nations of its routes to show that its operations have been of substantial 
character and continuous. See 65 M. C. C. 312, 328. MC-F-6582, New Dixie 
Lines, Inc.—Control—Jocie Motor Lines, Inc., .... M. C. C. ...., 12-31-58, 
Div. 4. 


$3.02 Irregular-Route Common Carrier 

83.02 Authority of both New Dixie and Jocie covers irregular-route, 
call-and-demand operations. Such type of authority, as is obvious, affects 
number of points carriers would serve, frequency of service at particular 
points or within particular area, and variety of commodities transported. 
Where territorial operations are claimed, showing of service must embrace 
sufficient number of points throughout territory involved to be considered 
as representative of whole. This ‘test of substantiality’’ as applied in 
“grandfather’’ proceedings under sec. 206(a) of Act is equally applicable to 
transactions under sec. 5 involving disposition of irregular-route authority. 
Irregular-route carrier is only required to submit evidence showing that it 
has rendered substantial service to representative number of points within 
its authorized territory in order to support conclusion that its operations 
have been substantial and continuous. MC-F-6582, New Dixie Lines, Inc.— 
Control—Jocie Motor Lines, Inc., .... M. C. C. ...., 12-31-58, Div. 4. 


83.1 Necessary Proof 


83.10 What Applicant Must Show 


83.10 Need for unified service must be shown, if under sec. 5 trans- 
action reinstitution of abandoned service or revitalization of token opera- 
tion would result. 58 M.C.C. 165. MO-F-6889, Ilinois-California Exp., Inc. 
—Control & Merger—Hill Lines, Inc., .... M. C. C. ...., 1-5-59, Div. 4. 
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83.10 While Commission has, as a rule, refused to permit transfer of 
operating rights which have enjoyed little or no use for some time, unless 
evidence presented shows that transfer would be in public interest, paucity 
of operations neither affects validity of certificate or permit in hands of 
holder nor precludes such person from resuming operations thereunder at 
any time, so long as rights remain outstanding and have not been revoked 
in appropriate proceeding under sec. 212(a). 42 M. C. C. 58. MOC-F-6591, 
Petroleum Transp., Inc.—Pur. (Por.)—G. & H. Transit Co., Inc., 12-24-58, 
Div. 4. 

83.19 Denials for Failure to Show 


83.19 As a rule, Commission has withheld approval of transactions 
involving disposition of both regular- and irregular-route rights, and con- 
sidered such rights dormant, only where evidence clearly shows that service 
to and from particular points or areas has been abandoned or discontinued 
for substantial periods of time and other evidence to overcome conclusion of 
dormancy has not been presented. MC-F-6582, New Dixie Lines, Inc.— 
Control—Jocie Motor Lines, Inc., .... M. C. C. , 12-31-58, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.11 Previous Interchange 


84.11 New service would result, but only to extent that there would 
be substituted for existing joint-line service a single-line service which 
naturally flows from every physical unification of connecting operations. 
Effect of such service must be decided on its merits in each case. 60 
M. C. C. 381. MC-F-6389, Illinois-California Exp., Inc.—Control & Merger 
—Hill Lines, Inc., .... M. C. C. , 1-5-59, Div. 4. 

84.11 Here, Transcon, directly or through subsidiary, and B & M have 
actively and continuously interchanged traffic at Memphis almost to exclusion 
of other carriers, and upon unification of their respective operating rights, 
principal change in type of service provided would be substitution of single- 
line service for their previous joint-line operation. It would not approxi- 
mate new and additional service in sense that service would be established 
where none existed previously. See 70 M. C. C. 389 Sa ig MC-F-6388, 
Transcon Lines—Pur.—B & M Exp., Inc., .... M. GS. wesey SOOO, 
Commission. 


84.2 Changed Pattern of Operation 


84.22 Scope 


84.22 Should vendee be authorized to operate under all of vendor’s 
authority, it would be in position to unify such rights with its existing rights 
and thereby substantially expand scope of its operations. There is no show- 
ing that it should be authorized to engage in such service. MOC-F-6591, 
Petroleum Transp., Inc.—Pur. (Por.)—G. & H. Transit Co., Inc., 12-24-58, 
Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Protestants’ ability to continue to provide adequate, efficient, 
and economical services in considered territory would be adversely affected 
by performance of duplicate operations in interstate or foreign commerce 
resulting from transaction proposed. MC-F-6558, Navajo Freight Lines, Inc. 
-——Pur. (Por.)—Strickland Transp. Co., Inc., .... M. C. C. ...., 1-12-59, 
Div. 4. 

84.32 Route 


84.32 There is an abundance of transportation services presently avail- 
able between Dallas and Ft. Worth; no public need has been shown for dupli- 
cate services proposed; and here, too, proposed division of operating rights 
may not properly be approved. MC-F-6558, 7 ea Lines, Inc.— 
= (Por.)—Strickland Transp. Co., Inc., .... i, Si wad ae 1- 12-59, 

v. 4, 
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84.34 Protective Conditions 


84.34 Although there is overlapping territory, restriction in Eastern’s 
rights against providing service between any two points which it is author- 
ized to serve east of Ohio-Pa. state line effectively precludes rendition of 
service duplicating that of Brown & Pollack. Hence, condition requiring 
cancellation of certificate in MC-9642, Sub 1, is unnecessary. MC-F'-6575, 
Eastern Exp., Inc.—Control—Brown & Pollack Motor Lines, Inc., 
M.C. C. ...., 12-33-68, Div. 4. 


84.9 Proof of Need for New Service 
$4.91 Public Witnesses 


84.91 Nor is it necessary that testimony by shipper witnesses be pre- 
sented as to need for proposed single-line service where evidence, as here, 
otherwise clearly establishes that shipping public now is actively supporting 
existing service. Compare 70 M. C. C. 317. MC-F-6388, Transcon Lines— 
Pur.—B & M Exp., Inc., .... M. C. C. ...., 1-5-59, Commission. 


85. Sound Transportation Conditions 


85.1 Service 
$5.12 Single-Line 


85.12 In event transaction should be authorized and consummated and 
certificate issued to vendee covering its present proviso operations, shipping 
public would be enabled to utilize new and more efficient and economical 
single-line service between Cincinnati, on one hand, and on other, numerous 
points in Ind. vendee now serves under proviso. Approved. MC-F-6512, 
Marion Trucking Co., Inc.—Pur. (Por.)—kKile’s Motor Exp., Inc., 

M. C. C. ...., 1-56-69, Div. 4. 

85.12 Views expressed in PIE case do not necessarily require denial 
of every sec. 5 application merely because single-line through service would 
result which competing carriers contend would adversely affect them. See 
58 M. C. C. 594. MC-F-6388, Transcon Lines—Pur.—B & M Exp., Inc., .... 
M. C. C. ...., 1-56-59, Commission. 


85.17 Preserve Needed Service 


85.17 Acquisition of line will assure effort to continue service to in- 
dustries now served by Missouri Pac. and to any new industries that may 
be established; and if shareholders of applicant have such confidence that 
they are willing to risk their personal funds in effort to furnish such service, 
they should be afforded an opportunity to do so. F. D. 20881, Georgetown 
R. Co.— Acquisition & Operation—Williamson County, Texas, 1-14-59, Div. 4. 


85.2 Efficiency 


85.21 Complementary Operations 

85.21 Elimination of delays occasioned by existing interchange, par- 
ticularly on L.T.L. traffic, would be effected by consolidation of terminal 
facilities at Memphis. Undoubtedly, this would result in more efficient 
service and with decreased operating costs. Single-ownership responsibility, 
resulting in more expeditious manner of settling claims and tracing ship- 
ments, would benefit shipping public. Although volume traffic now moves 
expeditiously from origin to destination between points on separate rights, 
and little improvement is presently anticipated in this service, it is evident 
that as volume increases overall service will improve. Public is entitled 
to improved service. MC-F-6388, Transcon Lines—Pur.—B & M Exp., Inc., 
«ee. M. C. C. ...., 1-5-59, Commission. 


85.3 Competitive Effect 
85.31 Diversion of Traffic 


85.31 Although unified operation would undoubtedly be more attrac- 
tive to shippers, causing some to discontinue using protestants’ services, 
there is no basis provided in instant record for concluding that such diver- 
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sion would be so great as to materially injure protestants, provided they 
continue to maintain adequate and efficient services. MC-F-6512, Marion 
Tru 


cking Co., Inc.—Pur. (Por.)—Kile’s Motor Exp., Inc., .... M. C. C. 
. +++, 1-65-59, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 It is probable that competition will intensify, but on evidence 
protestants are able to meet readjustments and added competition without 
serious impairment of their services and revenues. Compare 60 M. C. C. 229. 
Public benefits from more efficient and expeditious service which should re- 
sult outweigh potential adverse effect on protestants. 70 M. C. C. 7465. 
MC-F-6389, Illinois-California Exp., Inc.-—Control & Merger—Hill Lines, 
By. i a's BE GS on ey SO, eee 5 


85.32 There is no showing that additional operations vendee would be 
authorized to render would so adversely affect existing carriers as to hamper 
their future service to public. Compare 70 M. C. C. 695 and 70 M. C. C. 
803. MC-F-6591, Petroleum Transp., Inc.—Pur. (Por.)—G. & H. Transit 
Co., Inc., 12-24-58, Div. 4. 


85.32 Although vendee is substantially larger carrier than vendor, 
acquisition of operating rights by vendee would not subject existing motor 
carrier to any greater degree of competition, in view of conditions limiting 
service to be performed under said rights to that auxiliary to or supplemental 
of rail service of railroad. MC-F-6954, Union Pac. Motor Freight Co.—Pur. 
(Por.)—Maskelyne Transfer & Storage, Inc., 12-17-58, Div. 4. 


85.33 Proof of Impairment 


85.33 Burden is upon protestants to show with more particularity just 
how much traffic they would lose and to what degree their operations would 
be harmed from approval of application. It is hardly possible to determine 
protestants’ potential loss of traffic or revenues or adverse effect upon them 
without more detailed evidence, particularly as regards their total revenues 
and volume of freight transported, portion of their present traffic and reve- 
nues which would be directly competitive with that of New Dixie-Jocie opera- 
tions, and portion of their present traffic and revenues which would be lost 
as result of approval of applicetion and which, if lost, would impair their 
operations. Their mere apprehension that they might lose traffic, if applica- 
tion is approved, merits little consideration. Requirement that conjectural 
and speculative data be displaced by more concrete evidence is only placing 
upon protestants burden of supporting their contention that they would be 
adversely affected by transaction. MC-F-6582, New Dixie Lines, Inc.—Con- 
trol—Jocie Motor Lines, Inc., .... M. C. C. ...., 12-31-58, Div. 4. 


85.33 Rail carriers, although alleging that existing transportation 
facilities are adequate and that they will suffer from declining revenues if 
policy of authorizing competing long-haul motor truck operations is pursued, 
do not provide any single-line services between points on routes of Transcon 
and those of B & M, and have submitted little appropriate data from which 
conclusion could be drawn that they would be affected by instant transaction. 
Their mere apprehension of possible loss of traffic is insufficient to justify 
conclusion that approval of transactions would not be consistent with public 
interest. MC-F-6388, Transcon Lines—Pur.—B & M _ Exp., Inc., 

M. C. C, ...., 1-5-59, Commission. 


85.4 Effect upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672. F. D. 5618, 
Control of Texas City Term. Ry., 12-23-58, Div. 4. 
To Same Effect: 


F. D. 20341, Pacific Electric Ry. Co.—Pur. (Por.)—Southern Pac. Co., 
12-11-58, Div. 4. 
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87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Georgetown R. Co.—Acquisition & Operation—wWilliamson County, Texas, 
F. D. 20381, 1-14-59. 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Au- 
thorized by Div. 4, except as otherwise shown: 


Illinois-California Exp., Inc.—Control & Merger—Hill Lines, Inc., MC-F- 
Dees: «<0, ee Ge CG. occcy ae 


Pur.—L. F. & F. D. Miller, MC-F-6441, .... 
(embraced in MC-F-6389). 
87.13 Motor Truck Lines—Approved—continued 


Transcon Lines—Pur.—B & M Exp., Inc., MC-F-6388, .... 
1-5-59, Commission 


Walker, Inc., B. F.—Pur.—F. G. Pittman, MC-F-6808, . 
12-31-58. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


Advance Trans. Co.—Control & Merger—Service Transport Co., MC-F-6901, 
me. GG. scccy BORO. 
87.2 Purchase of Portion of Franchise 
87.21 Railroad—Approved 


87.21 Purchase of Portion of One Railroad by Another Such Carrier 
Authorized by Div. 4: 


Pacific Electric Ry. Co.—Southern Pac. Co., F. D. 20341, 12-11-58. 
87.23 Motor Truck Lines—Approved 

87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Marion Trucking Co., Inc.—Kile’s Motor Exp., Inc., MC-F-6512, .... M. C. C. 
coces 176-59. 
Petroleum Transp., Inc.—G. & H. Transit Co., Inc., MC-F-6591, 12-24-58. 
Union Pac. Motor Freight Co.—Maskelyne Transfer & Storage, Inc., MC-F- 
6954, 12-17-58. 
87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4: 


Navajo Freight Lines, Inc.—Strickland Transp. Co., Inc., MC-F-6558, .. 
mm. C. ©. ..<s, BRED. 





List of New Members 


Michael A. Betrozoff, Rate Traffic Analyst, Luckenbach Steamship Company, Inc., 
100 Bush Street, San Francisco 4, California. 


James G. Blanchette, Jr., 1100 Adolphus Tower, Dallas 2, Texas. 
Wendell Y. Blanning, 3308 Maud Street, N. W., Washington, D. C. 
Howard L. Burns, P. O. Box 829, Greenwood, South Carolina. 


George M. Clute, Assistant Manager, Traffic and Distribution Services, California 


& Hawaiian Sugar Refining Corp., Ltd., 215 Market Street, San Francisco 5, 
California. 


James M. Cooper, Assistant Manager, Transportation Department, San Francisco 
Chamber of Commerce, 333 Pine Street, San Francisco 4, California. 


Edwin J. Curran, Jr., P. O. Box 990, Mobile, Alabama. 
Charles D. Davis, 606 Security Federal Building, Columbia, South Carolina. 


William J. Grove, Dow, Lohnes & Albertson, 600 Munsey Building, Washington 4, 
D. C. 


Howard W. Haage, 469 Collingwood Street, San Francisco 14, California. 


William F,. Harriman, Traffic Manager, Cooperative Mills, Inc., Ist & Hull Streets, 
Richmond, Virginia. 


Dale H. Janssen, Missouri Farmers Association, Inc., 201 South 7th Street, Columbia, 
Missouri. 


Robert J. Kennedy, 424 Childs, Wheaton, Illinois. 
Paul J. Maton, Suite 1149-10 South LaSalle Street, Chicago 3, Illinois. 
Harold E. Mesirow, 1625 K Street, N. W., Washington 6, D. C. 


Alexander W. Neal, Jr., Bremmer, Parker, Neal, Harris & Williams, 905 Mutual 
Building, Richmond 19, Virginia. 


Joseph C. Schriner, Executive Vice President, Motor Carriers Tariff Bureau, Inc., 
3350 Superior Avenue, Cleveland 14, Ohio. 


Albert M. Weitzmann, 2405 West Chester Pike, Broomall, Pennsylvania. 


REINSTATED TO MEMBERSHIP 


John M. Kinnaird, Vice President, Consolidated Freightways, Inc., 1136 Wilson 
Boulevard, Arlington 1, Virginia. 


Elected to Membership, February, 1959. 





Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia Chapter 


Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
C. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsy]- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages _ of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C. 
Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 
Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 


Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Hartley F. Mays, President, Commercial Agent, Norfolk & Western 
Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 
Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Ine., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 


James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 


pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 


Meets: January, April, July and September on notification. 








7600 I. C. C. PRACTITIONERS’ JOURNAL 





District 8—Michigan, Indiana and Illinois 
Chicago Chapter 


Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 139 West Van 
Buren Street, Chicago 5, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9——Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., 965 Eustis Street, St. Paul 14, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 

District 10—lowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 

Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 

St. Louis Chapter 

Doyne T. Clem, Chairman, Assistant General Traffic Manager, Pet 
Milk Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 


Oklahoma Chapter 


Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 


District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 


John H. Beckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 

Dinner meetings at the Crossroad Restaurant (midway between 
Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 

Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Delmar 8. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 1077 South Gilpin Street, Denver 9, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14——Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 
Puget Sound Chapter 

Edward C. Pewters, Chairman, 1990 Alaskan Way, Seattle 1, 
Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 

District 16—California, Nevada and Arizona 
San Francisco Chapter 

Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im d by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
ortant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. ....... oe 

286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 

contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement “Er : up to date the original Book of bstracts. 
It covers the period 1953 through June, 195 


Caer Current Index to I. C. C. Decisions contains an Index to all 


. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 


1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


Interstate Commerce Commission. Chart—Organization, Assignment of Work 
and Functioning of Major Activities: Chart, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 

















